RELIGIOUS DISCRIMINATION IN THE WORKPLACE 
THE SITUATION IN FRANCE

Since the Act of 9 December 1905 relating to the constitutional separation of the Church and the State, France has adopted the principle of secularism and since then has attempted to reconcile two sometimes conflicting ideals:

- To recognise religious freedom for all 

- To seek to maintain a certain neutrality, especially in the face of ostentatious religious signs.

This constant attempt to reconcile these two ideals is also reflected in French employment law.

French Employment Law thus sets down a number of principles intended to protect individuals from discrimination upon their recruitment, during the exercise of their functions and upon their dismissal (I). Certain rules however strictly limit religious freedom of workers (II.). It is also, broadly speaking, difficult to assess such situations within a general fixed framework but instead it is generally more appropriate to examine each on a case-by-case basis (III.).

I. PRINCIPLES SET DOWN BY FRENCH EMPLOYMENT LAW
Certain statutory provisions, which are held to rank as public policy, prohibit discrimination against workers based on their religious beliefs:

· Article L 1132-1 (former L 122-45) of the Code du Travail (codified employment statute) - any person applying for a job, an internship or a period of training, as well as any employee in general, is protected against all forms of discrimination which might be based upon an element of his or her personal life and in particular on his or her religious beliefs. 

· Any provision or action contrary to this principle will expose the individual or body corporate person at the origin thereof to possible criminal penalties.

· Article L.1321-3 (former L.122-35) of the Code du Travail (codified employment statute) - the in-house rules, employees handbook or general operating procedures of an undertaking may not contain discriminatory provisions likely to affect employees by virtue of their religious beliefs.

II. STRICT LIMITS TO THESE PRINCIPLES OF RELIGIOUS FREEDOM
A certain number of strict limits are though applied to these principles:

· Public officials and public servants are not only subject to the principle of secularism but also to an obligation of neutrality. As such, they may not express their religious affiliation during their working hours, under penalty of disciplinary action.

· On grounds of health and safety, the employer may prohibit the wearing of any religious item which might be incompatible with such requirements. Wearing a headscarf, for example, may be banned if it exposes the worker to the risk of the headscarf might be caught in a machine or the like. Were the employer to fail to act in such a circumstance he or she could be held liable for a work related accident.

· The employee may not, under penalty of being dismissed for misconduct, refuse to undertake a medical examination on the ostensible grounds of his or her religious beliefs.

· Except in circumstances of special authorisation, the employee may not justify his or her absence from, or refusal to, work on grounds flowing from his or her religious beliefs

· An employer would for example be entitled to dismiss an employee who took advantage of his or her position as a trainer of other staff to proselytize.

III. SOME CASE LAW EXAMPLES
That said, notwithstanding the principles of non-discrimination clearly established by the Code du Travail (codified employment statute) as well as the strict limits which might be applied to religious freedom, most situations do not fall directly into one category or the other and thus case law must deal with these on a case by case basis.

Two very similar situations, which led to two different rulings, provide a good example.

· In the first case (CA Paris, 19 June 2003), a young woman working in a telemarketing entity was dismissed for refusing to wear her headscarf (hijab) more in the form of a bonnet thus freeing up her neck and ears. The Court held however that the employer based his decision on the religious (Islamic) nature of the headscarf and thus the employer’s decision to dismiss the employee could not be held to have been taken based upon "objective factors, unrelated to any discrimination". The employer was ordered to reinstate the employee and to pay to her all salary due since her dismissal.

· In the second case (CPH Lyon, 16 January 2004), another young Muslim woman (coincidentally employed by the same company as the other case) was dismissed on grounds of serious misconduct, for refusing to wear her headscarf (hijab) more in the form of a bonnet. On this occasion, the Court took into account the fact that at the time she was taken on by the employer, it was made clear to her and agreed by her that she would comply with the in-house rules of the company which prohibit the wearing of ostentatious religious or political signs.
A single response may therefore not be offered in regard to the issue of religious discrimination in the workplace in France. Most reasonable employment lawyers would usually suggest that a solution should always be sought in a dialogue between the parties viz. the employer seeking to understand, or to show tolerance towards, his or her employee and the employee seeking to adapt as well as possible his or her behaviour and attitude to his or her working environment.
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