
International Impact of National Laws:
UK and US Bribery Acts, US Dodd-Frank Act and US FATC Act

  
A. US Foreign Corrupt Practices Act (enacted 1977)

1. While intended to prohibit the payment of bribes to foreign officials by US businesses, 
FCPA was amended in 1998 to extend its anti-bribery provisions to certain foreign firms and persons.
“US” now includes any company listed on a US stock exchange, selling securities in the US or doing 
business in the US.  As a result, only one of top 10 settlements by US authorities since FCPA was enacted 
is a US based company.   See New York Times article.

2. FCPA does provide an exception to liability under the bribery provisions for "facilitation" 
payments. These are payments made for the purpose of expediting or securing performance of "routine 
governmental action.” There are also exceptions for payments that are otherwise lawful under local laws 
or for "reasonable" and "bona fide" expenditures.  However, there are not well established precedents for 
these exceptions.

3. Due diligence costs and effects:
Public companies and private equity firms have decided to scrap deals after the due diligence 

phase due to FCPA issues and public perception concerns.

Does restructuring of deals work after the US Court of Appeals upheld the “willful blindness” 
doctrine under FCPA?

Opportunities for TAGLaw cooperation?

B. UK Bribery Act (enacted 2010) – See article from Herrick, Feinstein
Unlike the FCPA, there is no exception for facilitation payments.

C. US Dodd-Frank Act (enacted 2010)

1. Volker Rule:
Generally prohibits “banking entities” from engaging in proprietary trading and from investing in 

or sponsoring private equity and hedge funds.  Foreign banks with US subsidiaries (“FBO”) are exempt 
only if (i) the trading activity is conducted outside the US, (ii) the FBO has a compliance program, and 
(iii) the FBO follows prudential requirements.

How will a FBO trade in US securities or other financial instruments without US exchange 
trading, clearance or settlement facilities?

2. Collins Amendment:
Generally raises capital standards and restricts capital elements (becomes a floor for Basel III 

standards in the US).  Applies to US subsidiaries of foreign banks beginning in 2015.

3. Living Wills (Section 165(d)):
Could affect up to 100 foreign banks operating in the US.  Will the final rules be consistent with 

the resolution planning standards under development by the Group of 20?



D. US Foreign Account Tax Compliance Act (FATCA) (enacted 2010)

1. Beginning in 2015, foreign financial institutions (“FFIs”) must report directly to the US 
IRS certain information about financial accounts held by U.S. taxpayers (or by foreign entities in which 
U.S. taxpayers hold a substantial ownership interest). To properly comply with these new reporting 
requirements, an FFI will have to enter into a special agreement with the IRS by June 30, 2013. Under 
this agreement a “participating” FFI will be obligated to:

(i) undertake certain identification and due diligence procedures with respect to its accountholders;

(ii) report annually to the IRS on its accountholders who are U.S. persons (or foreign entities with 
substantial U.S. ownership); and

(iii) withhold and pay over to the IRS 30% of any payments of U.S. source income, as well as gross 
proceeds from the sale of securities that generate U.S. source income, made to (a) non-participating FFIs, 
(b) individual accountholders failing to provide sufficient information to determine whether or not they 
are a U.S. person, or (c) foreign entity accountholders failing to provide sufficient information about the 
identity of its substantial U.S. owners.  

Note: This would require a US counterparty to an ISDA derivatives transaction to withhold 30% 
of any US source payment to a FFI unless the FFI has entered into the special agreement and satisfied the 
reporting requirements.

2. US/UK Intergovernmental Agreement executed September 2012.
Under FATCA, US will enter into reciprocal agreements with other national taxing authorities 

based upon a model IG agreement.

3. “Reciprocal Exchange” implications:
Will there be an imbalance between the information requested by other countries and that being 

sought by the US IRS?
Will entities like partnerships with no non-domestic reporting requirements otherwise have to 

reveal information to prove they are not being used for tax evasion?
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From Herrick Feinstein Corporate Alert, July 2011:

Enactment of the UK Bribery Act

On July 1, 2011, the United Kingdom Bribery Act 2010 (the "Act") became effective. The Act 
introduces four new categories of offense: (1) offering, promising, or giving a bribe to another 
person (the active offense); (2) requesting, agreeing to receive, or accepting a bribe from 
another person (the passive offense); (3) bribing a foreign public official (specific principal 
offense); and (4) failing to prevent bribery (strict liability corporate offense). The broad 
jurisdictional reach of the Act significantly impacts United States companies doing business in 
the United Kingdom. For example, a U.S. company that carries on its business in the U.K. may 
be prosecuted for failing to prevent bribery if any of its employees commit bribery anywhere in 
the world, Thus, a U.S. company's global activities, even if they take place in a third country and 
are unrelated to the company's U.K. operations, may be brought within the jurisdiction of U.K. 
authorities pursuant to the Act.

The Act imposes potentially harsh penalties, including, for individuals, up to 10 years of 
imprisonment and/or a fine, and, for corporations, an unlimited fine. Other penalties may 
include debarment from public contracts, director disqualification in the U.K., and asset 
confiscation proceedings.

The only defense available to companies charged with failing to prevent bribery is for the 
organization to show that the company had "adequate procedures" in place to prevent the 
infractions. It is therefore prudent for all companies doing business in the U.K. to implement 
compliance systems that adequately prevent bribery in all locations where they do business.

UK Bribery Act 2010 (available at
http://www.legislation.gov.ukarkpga/2010/23/contents)

http://www.legislation.gov.ukarkpga/2010/23/contents)











