The European Insolvency Regulation – an English practitioner’s perspective

by Chris Laughton, Mercer & Hole

1. Introduction

The European Insolvency Regulation (“EIR”), officially entitled “Council Regulation (EC) No 1346/2000 of 29 May 2000 on Insolvency Proceedings”, became effective on 31 May 2002.

As a regulation of the European Union
, the EIR had legal force on its enactment without domestic ratification or implementation in all the Member States (except Denmark, which had exercised opt out rights).  Most Member States introduced secondary legislation to facilitate integration of the Regulation.  

Origins

The origins of the EIR lie in a precursor to the Brussels Convention, which was proposed in the 1960s.  What became the Draft Bankruptcy Convention was then dropped in the 1980s, but the ideas were revived in the Istanbul Convention, the text of which was agreed in 1990 although it was never ratified.  This led to the negotiation of an EC Convention, which failed when the UK did not sign it in 1996 in protest at the beef ban resulting from BSE fears.  The EC Convention was then revived as a regulation in 1999 and ratified the following year as the EIR.  

Oddities

In the normal way of EU legislation, the Regulation has idiosyncrasies.  For example, it treats the UK as a single jurisdiction, whereas the UK treats England and Wales as one but Scotland and Northern Ireland separately.  Moreover, the EIR includes Gibraltar, a UK overseas territory (like the Falklands Islands) in the UK, whilst the Channel Islands and the Isle of Man (which are more closely bound to the UK as British Crown Dependencies) are not covered by the EIR.

Objective

The objective of the EIR is to facilitate efficient and effective cross-border insolvencies.  It does not seek to harmonise the insolvency laws of different Member States but rather to provide a framework within which they can interact.  It concentrates on universal recognition of proceedings throughout the EC rather than seeking to create a single insolvency regime for all Member States.

Concepts

The principal concepts introduced by the EIR are the centre of main interests (“COMI”) and the rebuttable presumption that, for a company, its COMI is in the place of its registered office; and the distinctions between main insolvency proceedings (which can only occur in the Member State of the insolvent entity’s COMI) and territorial or secondary proceedings (in other Member States where the insolvent entity has an “establishment”).  An establishment is any place of operation where the debtor carries out a non-transitory activity with human means and goods. 

Key Points

Article 3 (1) defines the jurisdiction for main proceedings by reference to COMI: 


The courts of the Member States within the territory of which the centre of a debtor’s main interests is situated shall have jurisdiction to open insolvency proceedings.  In the case of a company or legal person, the place of the registered office shall be presumed to the centre of its main interests in the absence of proof to the contrary.  

The EIR famously contains no definition of COMI, with paragraph 13 of the preamble only going as far as saying:


The “centre of main interests” should correspond to the place where the debtor conducts the administration of his interests on a regular basis and is therefore ascertainable by third parties.

Territorial proceedings are defined in Article 3 (2):


Where the centre of a debtor’s main interest is situated within the territory of a Member State, the courts of another Member State shall have jurisdiction to open insolvency proceedings against that debtor only if he possesses an establishment within the territory of that Member State.  The effects of those proceedings shall be restricted to the assets of the debtor situated in the territory of the latter Member State.

Secondary proceedings are defined in Article 3 (3): 


Where insolvency proceedings have been opened under paragraph 1, any proceedings opened subsequently under paragraph 2 shall be secondary proceedings.  These latter proceedings must be winding-up proceedings. 

The applicable law in insolvency proceedings is defined (as the lex concursus) by Article 4 (1):


Save as otherwise provided in this Regulation, the law applicable to insolvency proceedings and their effects shall be that of the Member State within the territory of which such proceedings are opened, hereafter referred to as the “State of the opening of proceedings”.

However, certain rights are excluded from this provision by Articles 5 to 15.  These rights include rights in rem such as security rights of a proprietary nature, set-off rights, reservation of title rights and contracts of employment.  

2. Practical experience of the impact of the EIR

Day to day insolvency proceedings in the EU are little affected by the EIR although, for example, various Member States including the UK have introduced provisions requiring a declaration on the opening of insolvency proceedings as to whether the EIR applies and, if so, whether the proceedings are main proceedings or territorial proceedings.  

Also, proceedings subject to the EIR (in effect, almost all European insolvency proceedings) require notification to creditors on a form bearing the heading “Invitation to lodge a claim.  Time limits to be observed” in all the official languages of the institutions of the European Union
.  
Antal International Ltd

A practical illustration of cross-border insolvency in Europe is given by Antal International Ltd, in which the author was appointed administrator by the English High Court in June 2002, within one month of the inception of the EIR.  The company’s business was recruitment and it had branch or subsidiary operations in a variety of jurisdictions in Europe and elsewhere in the world.  One of the overseas operations was in France where there were no significant assets but twelve employees.  The directors explained that the French operation was a subsidiary company and this was confirmed by the group accounts (audited by a Big 4 firm).  The administrator decided to take no action in respect of the worthless shares of the French subsidiary.

Some three weeks later it transpired that the French operation was, in fact, a branch of the English company, which gave rise to significant concern as a result of the English law provision in Section 19(6) Insolvency Act 1986: 

The administrator is not to be taken to have adopted a contract of employment by reason of anything done or omitted to be done within fourteen days after his appointment.

In other words, there was significant risk that due to the passage of time the administrator had personally adopted the contracts of employment of the twelve French employees (albeit with an indemnity for that liability out of the assets under his control).  

Article 10 EIR states that:


The effects of insolvency proceedings on employment contracts and relationships shall be governed solely by the law of the Member State applicable to the contract of employment.  

The consequence was that French law applied to these potentially adopted contracts.  The French commercial system and French law is very pro-employee and the financial consequences of French law applying meant possible claims totalling €500,000.  

Fortunately the administrator was able to persuade the English High Court
 that by doing everything properly to dismiss the French employees (including visiting Paris personally and holding individual exit meetings with each employee) in accordance with French law as soon as he became aware of the position, the administrator had not adopted the French employment contracts. 

Other relevant aspects of the case are that the French employees instituted secondary proceedings in France (one of the first instances of secondary proceedings under the EIR) apparently in order to persuade the French state insurer, AGS, to recognise the insolvency and take responsibility for their claims.  This is despite Article 16(1):  

Any judgement opening insolvency proceedings handed down by a court of a Member State which has jurisdiction pursuant to Article 3 shall be recognised in all the other Member States from the time that it becomes effective in the State of the opening of proceedings.

 and Article 17(1) 

The judgement opening the proceedings referred to in Article 3(1) shall, with no further formalities, produce the same effects in any other Member State as under the law of the State of the opening of the proceedings. unless this Regulation provides otherwise …  

However, the French liquidator failed completely to co-operate with the English administrator pursuant to Article 31 EIR, presumably because of an absence of funds.  

A final twist was that the French branch did have €15,000 in a bank account in Paris, which the French liquidator might have expected to realise in the secondary proceedings, such proceedings being limited to the assets in France.  However, Article 2 (g) states that:

“the Member State in which assets are situated” shall mean that in the case of: 

–
[…]  

–
[…] 

–
claims, the Member State within the territory of which the third party required to meet them has the centre of its main interests, as determined in Article 3 (1).  

In this case the bank owing the money was the Paris branch of Barclays Bank plc, the COMI of which is in England and Wales.  The English administrator therefore recovered the €15,000 from Paris, despite there being a French liquidator in office.

3.
Case Law

Understanding of the EIR has been developing over the last three years, in large part due to the establishment of a body of case law.  Individual Member States have varying traditions of reporting cases but most, individually, use precedents particularly from higher courts to interpret the law.  A source of information on cases relating to the EIR has been established at www.eir-database.com, a project further described in the attached paper, “The European Insolvency Case Register”, first published in International Corporate Rescue volume 2 issue 3.  Many of the cases are about COMI, partly because it is the first contentious issue likely to arise – in which Member State should proceedings be opened?  However, the degree of conflict is often heavily influenced by the differing interests of the professionals in each jurisdiction, who often want to keep work rather then see it passed to someone else (especially a foreigner!)

Daisytek-ISA

One of the most contentious cases was Daisytek where the European subgroup of a US company in Chapter 11 was run from England where there was a UK holding company.  French and German operating subsidiaries were however the subject of English administration order applications on 16 May 2003
 and the High Court made the administration orders, the companies being insolvent, because it had jurisdiction to do so on the grounds that their COMI in each case was in England for the following reasons:

· The finance function and funding was in England

· English management approval was required for capital expenditure in excess of €5,000 

· Senior employees of the French and German subsidiaries were recruited in consultation with the European head office in England

· The subgroup’s IT was provided and supported from England

· The subgroup’s pan-European customers were wholly serviced from England

· 70% of the continental companies’ purchases were made through England

· The subgroup’s identity and branding were controlled from England

· The English CEO spent 70% of his time dealing with the affairs of the European subsidiaries but 90% of his time was spent at the UK holding company’s offices in England.

On 26 May 2003 the French court opened secondary main proceedings (in apparent contravention of the EIR).

The English administrator appealed in the French courts on 13 August 2003 and the French opening of main proceedings was overturned
.  

German main proceedings had similarly been opened and in that case the German liquidator closed the company and sold the assets before the English administrator won at appeal in the German courts.

Although the English administrator won the legal victories they were somewhat hollow as the rationale for putting the continental companies into English administration together with the English holding company – essentially that they were closely bound up with its affairs and asset realisations at least should therefore be treated together, perhaps in order to achieve a going concern sale of the subgroup – was stymied and value was destroyed by the local actions in France and Germany.  Although the French and German reactions are understandable they were clear breaches of the EIR since Article 16 requires that an opening judgement is recognised in all other Member States and paragraph 22 of the preamble states that “the decision of the first court to open proceedings should be recognised in the other Member States without those Member States having the power to scrutinise the court’s decision.”

A great deal of heat was generated in the debate at the time of Daisytek, with a German suggestion emerging that the English approach was fascist, but it is interesting that those polarised perspectives have now moved on and the Germans for example seized the initiative in the case of Hettlage
, where an Austrian subsidiary of a German parent company was made subject to German insolvency proceedings on very similar grounds to those that applied in Daisytek.

MG Rover

The National Sales Companies (“NSC”) in the MG Rover Group (there were eight such companies in various European jurisdictions) are another example of an English controlled group with subsidiaries in various other European jurisdictions going more or less successfully through English insolvency proceedings
.  The bases of the decisions in this case were that: 

· Each NSC had at least one UK resident director and five of the NSCs had a majority of UK resident directors

· The senior staff appointments in the NSCs were under UK control

· It was clear that the NSCs were managed in the UK (what has become known as the “brains” test)

· The NSCs were funded from the UK group companies

· The NSCs were not autonomous and the court found them to be an extension of the UK sales function

· The major creditor of each NSC is a UK group company

· The court found that the NSCs’ creditors would look to the UK for their claims to be addressed.

It has been suggested by some commentators that in this case, by implication, the argument being presented was that in a group situation it is the group’s COMI that should be considered rather than that of the individual subsidiaries.  That suggestion does not appear to fit the facts of the case and a better description is that the endeavour to open simultaneous insolvency proceedings with the same administrators in the same jurisdiction was a pragmatic approach designed to avoid the destruction of business value. 

A notable extract from the judgement of a subsequent application of the administrators to the English High Court
, illustrating the extent to which they wished to protect the rights of foreign creditors follows:

Under paragraph 66 the joint administrators may make payments to the employees of the company such that they receive the same monies as the employees would receive if secondary proceedings were commenced under Article 27 of the EC Regulation on Insolvency Proceedings 2000 provided that the administrators think that the making of such payments is likely to assist achievement of the purpose of administration.

In other words, the court was not itself taking a commercial decision to promote enhancing the treatment of a particular group of creditors, but recognising in its judgement (so that all creditors could appreciate the point) that the administrators had the power to make such payments if it helped the purpose of administration.

Several of the NSC administrations are proceeding smoothly; the Dutch NSC was made subject to secondary proceedings in the Netherlands and the English administrators agreed a compromise with the Dutch office holder; whereas in Germany secondary proceedings are in train and there remains a good deal of heated debate between the main and secondary liquidators.

Eurofood IFSC Ltd

Eurofood is the first major case on COMI to have reached the European Court of Justice, the highest court of appeal in relation to the EIR.  On 27 September 2005 the Advocate General issued an opinion
 that is likely to be followed when the court pronounces judgement on the matter in late 2005/early 2006.

Parmalat, Eurofood’s ultimate parent company, went into a new form of extraordinary administration in Italy on 23 December 2003 as a result of the Manzano decree introduced by the Italian government in order to deal with Parmalat’s insolvency.  The following day Enrico Bondi was appointed extraordinary administrator by the Italian Ministry of Productive Activities and the appointment was confirmed by the Parma court on 27 December 2003.

On 27 January 2004 Bank of America petitioned for the liquidation of Eurofood in Ireland and applied for the appointment of provisional liquidators.  Eurofood was a special purpose company set up in Ireland in accordance with Irish law as a vehicle in funding arrangements for the Parmalat group.

On 9 February 2004 the Ministry of Productive Activities in Italy put Eurofood into extraordinary administration and this was acknowledged by the Parma court on 10 February 2004, heard by the Parma court on 17 February 2004 (prior to which hearing the Italian provisional liquidator was not provided with relevant documents by the Italian extraordinary administrator) and the Parma court confirmed the extraordinary administration on 20 February 2004.  

Between February and March 2004 the Irish High Court heard the petition for the winding up order, which was duly made.  Subsequently the Supreme Court in Ireland, after an appeal from the Italian extraordinary administrator, stayed the Irish proceedings and referred the matter to the European Court of Justice.  

The Advocate General’s opinion, based on the questions raised by the Irish Supreme court, was that: 

1 The appointment of provisional liquidators did amount to opening of insolvency proceedings for the purposes of the EIR.

2 Had that not been the case the presentation of a petition for the compulsory winding-up under Irish law would have been the opening of proceedings.

3 Italy had no jurisdiction to open main proceedings [as France and Germany didn’t in the Daisytek case].

4 The parent company controlling directors’ appointments and policy is not sufficient to rebut the presumption that the COMI is at the place of the registered office where it is ascertainable by third parties that the company administers its interests in the state where it has its registered office.

5 Where the Italian court decision was contrary to Irish public policy – on grounds of unfairness as the Irish provisional liquidator did not receive a fair hearing – Ireland does not have to recognise the Italian decision.

The Advocate General’s opinion illustrates that it is wrong to consider COMIs on a group basis.  If Mr Bondi wanted to control the insolvency of Eurofood, it may have helped if he had offered to treat Eurofood’s creditors as they would have been treated in an Irish liquidation.  However, there seems to have been no suggestion that realisations of assets would have been enhanced by virtue of the Irish liquidation being brought into the collection of extraordinary administrations in Italy controlled by Mr Bondi (which included various companies registered in other Member States).  

BRAC Rent-A-Car International Inc

BRAC was one of the first EIR cases
 where a non-EU company (this one was registered in Delaware) was put through a European insolvency proceeding, in this case an English administration, on the basis that its COMI was in the EU.  The company traded under English law in England, using English employees and using English law contracts with subsidiaries and franchisees, and the COMI decision was straightforward.  Prior to the EIR it had not been possible for an English court to appoint administrators to a foreign company except in the case of certain Commonwealth jurisdictions.

The implications of this are far-reaching.  Off-shore jurisdictions in particular may well have centres of main interest in European Member States and creditors or investors in such off-shore companies perhaps with their seats in BVI or the Cayman Islands, may find themselves exposed to totally different insolvency regimes than originally expected.  

For example, Sendo International Ltd, registered in the Cayman Islands was one of a number of companies in the UK mobile phone group to be put into English administration on 29 June 2005 as its COMI was in England.

Cenargo International Ltd

In this case there was a battle between US Chapter 11 and English administration.  Cenargo was the English parent of a UK and European ferry operating group with a bank account opened shortly before filing for Chapter 11 in New York on 4 January 2003.  A major creditor presented a winding-up petition in the English court and, once the battle between the courts was resolved (by judicial telephony) it became clear (and Judge Drain of the US Bankruptcy Court for the Southern District of New York observed that an English administration order would have offered significant benefit to the company and its creditors over the Chapter 11 filing.  This was principally because Chapter 11’s socalled worldwide stay was less recognised or effective in France, where a ship was arrested during the proceedings but subsequently released due to the EIR applying the stay of the English administration (as the provisional liquidation had subsequently become).

Parkside Flexibles SA

Parkside is one of the more finely balanced decisions on COMI.  The company was registered in Poland and operated a factory in Poland producing flexible packaging, employing 150 people.  It was the wholly owned subsidiary of an English company which went into administration in late 2004.  Initially the English administrators attempted to restructure the Polish subsidiary outside insolvency but concluded that an English administration was appropriate.  The English High Court weighed the matters set out below before concluding that “by the narrowest of margins” the balance of evidence was in favour of England being the COMI and adminstration being appropriate: 

	UK COMI


	
	Poland COMI

	· Supervisory Board resident

· Ultimate control (including Polish managing director appointment)

· Strategic decisions, budgets and capex controlled

· Creditors who enquired about the company’s affairs addressed their enquiries to the offices in England
	
	· Reigistered office (rebuttable presumption)

· Manufactured exclusively in Poland

· Recruited workforce locally

· Banking and borrowing in Poland (although guaranteed from the UK)


Collins and Aikmann

The ultimate parent company of the Collins and Aikmann Group is in Chapter 11 in the US and the COMIs of various subsidiaries were deliberately moved to the UK prior to administration orders being sought.  While such a strategic decision may be thought of as forum shopping, which it is, why should a company, or indeed several companies, not move its COMI to a different jurisdiction in order to facilitate its restructuring?

Forum Shopping

Paragraph 4 of the preamble to the Regulation states that:


It is necessary for the proper functioning of the internal market to avoid incentives for the parties to transfer assets or judicial proceedings from one member state to another, seeking to obtain a more favourable legal position (forum shopping).

The effect of the EIR is arguably the converse.  The final sentence of paragraph 22 of the preamble: “The decision of the first court to open proceedings should be recognised without those Member States having the power to scrutinise the court’s decision”, as reinforced by the Advocate General’s opinion in Eurofood, means that there may well be a race to a preferred court where the COMI is arguable.  No doubt participants will take account of perceived imbalances between the skills and experiences of different countries’ courts.  In most cases, however, the location of a company’s COMI is relatively clear and, moreover, quite hard to move
.  

The usual reason for an argument about COMI is that the subject company is a member of a group and this often, sadly, leads to suggestions that the COMI is being argued on a group basis rather than for an individual company.  That, with respect to those who promote the argument, should be a non-point.  The major problem in these cases, as so often in cross-border matters, is xenophobia.

Groups

If a group is inseparable, as in MG Rover and its NSCs, the COMI of the subsidiaries and the group will coincide.  Moving the COMIs of subsidiaries as in Collins & Aikmann is not, to the author’s mind, a problem.  When a subsidiary is separable from the group, as in Eurofood, a different approach is required and sensitive commercial negotiations between the main liquidator and those seeking to promote alternative proceedings are required. 

Non-COMI issues

A current hot topic is the winding up of English limited companies in Germany.  Many German entrepreneurs, particularly at the less reputable end of the market, have started to use English limited companies as their corporate vehicles because no material share capital is required, unlike the €25,000 required to form a GmbH
.  Various decisions by the European Court of Justice, including Inspire Art Ltd, established in 2003 that the previous requirements in jurisdictions such as Germany that foreign companies operating in Germany would nevertheless have to comply with German company law, were unlawful and this is what led to the flood of English limiteds.  Now, some two to three years later, many of those newly formed companies are failing (as newly formed companies are wont to do) and many German liquidators are being appointed by their local courts to the English limiteds.  There appear to be some difficulties getting the German liquidators’ appointments registered with the English Registrar of Companies and frequently the German liquidator is finding that the company over which he has been appointed by the German court has in fact been dissolved after being struck off the Register of Companies for failing to file annual returns and accounts.  

Article 22 provides for the liquidator to request that the judgement opening the proceedings be registered in another Member State, but many Member States appear not yet to have formalised the necessary procedures.  Attempts are being made by various interested professionals to produce a table of the different Member States’ registration (and publication) requirements and procedures, but this work is not yet complete.

Secondary proceedings and co-operation (or the lack of it) between main and secondary liquidators is another significant issue.  Secondary proceedings are often seen as disruptive of rescue and often arise as a reaction to a lost argument about COMI.  Sometimes they are the result of applying local procedures without thought for the wider implications.

Automold GmbH

One attempted solution for a German company in an English administration, was for the German secondary insolvency to be a debtor in possession proceedings
 where, although a German liquidator was appointed in a supervisory role, control of the process effectively remained with the English administrators.  However, practical difficulties led the German judge in question to say that he would look for a different solution next time.

An alternative may be enhanced networking between practitioners in different Member States.  There may be a duty of co-operation set out in Article 31, but it will be thinly observed without knowledge of insolvency procedures in other jurisdictions and trust between the professionals involved.

Co-operation

There may very well be difficulties with property registered outside the EU.  For example, would the English main liquidator or the Dutch secondary liquidator deal with the company’s Panamanian registered ship lying in Rotterdam?  The answer is probably that it depends which liquidator is quickest off the mark to deal with it!  The same problem arises with property registered in the EU as a whole, such as patents.  Again, whilst the secondary liquidator might be on technically weaker ground, he might be successful in realising the asset if he moved quickly.  Also, claims against debtors are not always as simply resolved as the money at Barclays Bank in the Antal case referred to above.  Litigating about a debtor’s COMI in order to be able to collect the debt sounds farfetched, but might take place if the stakes were high enough.

Closely linked to the question of the right to realise assets is the payment of the main and secondary liquidators’ costs and expenses (if there is a shortfall in one of the estates).  Again, knowledge and trust will be important.

Creditors

Creditors may submit their claims in either main or secondary proceedings or both and there may be very different procedures to follow in each case, for example paying to submit claims or needing to lodge them through a local lawyer.  The main and secondary liquidators are likely then to cross-claim in each other’s proceedings and the practicalities of this exercise have not yet been tested.  

Creditors’ meetings is another potential problem when in some jurisdictions the meetings are chaired by the judge in a courtroom but in others (like the UK) they are held in a place convenient to creditors (which need not necessarily be in the UK).   Continental judges sharing their courtrooms with English liquidators so that main and secondary creditors’ meetings can be held together (which would be a pragmatic solution in the creditors’ interests) is not easy to imagine.  

The challenges of dealing with creditors’ different rights in different jurisdictions are also interesting: consider related company claims, which are subordinated in certain jurisdictions.  

Who agrees creditors’ claims?  Should it be the first liquidator to whom they are addressed or should both liquidators agree a claim?  Knowledge and trust will again help, probably within the framework of a protocol for the case.

Practising across borders

Efficient and effective conduct of cross-border insolvency requires skilled and knowledgeable practitioners.  Arguments have been put forward that super-licences should be awarded to a number of practitioners who have the ability successfully to handle cases across borders, but the majority of jurisdictions do not licence their insolvency practitioners in any event and no individual knows enough to practice in all 25 Member States.  The language and culture barriers may be significant, but the best model, the author firmly believes, is modest knowledge, combined with significant empathy and respect.  This is an area of practice where insolvency practitioners need to be diplomats!

It is interesting to note that relatively few of the acknowledged specialists in this field are practicing insolvency practitioners.  Many are lawyers or academics.  One well-known UK licensed practitioner has been involved in many of the major cases such as Daisytek and MG Rover but is not currently practising.  Other practitioners encounter genuine cross-border insolvencies only from time to time.  

One English insolvency practitioner (the author) concentrates on practicing in his own jurisdiction but has a predilection for networking with European practitioners sufficiently widely and deeply to stand a good chance of having established the trust necessary to make cross-border insolvencies work well.  This is particularly challenging in a profession dominated by specialist lawyers in small firms in most of Europe but by chartered accountants in large firms in the UK and Ireland.

Summary

The EIR is helpful to practitioners, debtors and creditors involved in European cross-border insolvencies.

Effective application of the EIR requires good local knowledge of all the relevant Member States insolvency regimes and cultural empathy between jurisdictions.

Forum shopping within the bounds of the EIR is a legitimate restructuring tool, but practitioners, the courts and other state organs (e.g. the French public prosecutor) need educating about the benefits of constructive use of the EIR in cross-border restructurings.

There is a tendency currently towards out of court restructuring, which is much easier in some jurisdictions than others, but European cross-border restructuring is more likely to involve formal insolvency processes and the EIR.

There is limited understanding of the EIR even amongst practitioners and the courts and frequent misconceptions are encountered, including the current myth that there is an Anglo-Saxon tendency to promote the concept of group COMIs.

A pragmatic approach to avoiding secondary proceedings has developed, treating in the main proceedings creditors in jurisdictions where there might have been secondary proceedings as favourably as they would have been treated in those secondary proceedings.

Footnote

The UNCITRAL Model Law is expected to be introduced in the UK on 1 April 2006 by virtue of The Cross-Border Insolvency Regulations 2006.  The Model Law’s principles are similar to the EIR and will be familiar to US practitioners as the Model Law has been introduced as Chapter 15 of the US Bankruptcy Code.  It is important to note that the Model Law in the UK will be subordinate to the EIR and will not apply to the extent that it conflicts with the EIR.  However, it may assist non-EU office holders wishing to participate in British insolvency proceedings of companies with a UK COMI and a registered office elsewhere.  

Chris Laughton 
             London

chrislaughton@mercerhole.co.uk 
November 2005

Appendix 1
Opfordring til anmeldelse af fordringer. Vær opmærksom fristerne.

Invitation to lodge a claim. Time limits to be observed.

Kutse nõudeavalduse esitamiseks. Arvestage kehtestatud tähtaegu.

Kehotus saatavan ilmoittamiseen. Noudatettavat määräajat.

Invitation à produire une créance. Délais à respecter.

Aufforderung zur Anmeldung einer Forderung. Etwaige Fristen beachten!
Πρόσκληση για αναγγελία απαιτήσεως. Προσοχή στις προθεσμίες.

Invito all'insinuazione di un credito. Termine da osservare.

Aicinājums iesniegt prasījumu pieteikumus. Ievērot varbūtējos termiĦus.

Kvietimas pateikti reikalavimą. Privalomieji terminai.

Oproep tot indiening van schuldvorderingen. In acht te nemen termijnen.

Sejħa sabiex tissottometti talba. Il-perijodi ta` Ŝmien stupulati għandhom jiāu osservati.

Wezwanie do zgłoszenia wierzytelności. Proszę nie zapominać o konieczności dotrzymania ew. Terminów.

Aviso de reclamação de créditos. Prazos legais a observer.

Výzva na prihlásenie pohľadávky. Všimnite si prípadné termíny.

Poziv k prijavi terjatve. Roki, ki jih je treba upoštevati.

Convocatoria para la presentación de créditos. Plazos aplicables.

Anmodan att anmäla fordran. Tidsfrister att iaktta.

Výzva k uplatnění pohledávky Případné lhůty musejí být dodrženy.

Felhívás egy követelés bejelentésére. Esetleges hatíridıket figyelembe venni.
� EU Background





Six Member States founded the European Economic Community, the forerunner of the European Union, in the 1960s:





Belgium


Germany


France


Italy 


Luxembourg


Netherlands





Denmark, UK and Ireland joined in 1973, Greece joined in 1981 and Spain and Portugal joined in 1986.





In 1993 the EEC became the European Community or the European Union (the distinction between which is too fine for the purposes of this paper).





Austria, Finland and Sweden joined in 1995 and most recently, in May 2004, the ten “accession countries” joined the EU:





Cyprus 


Czech Republic


Estonia


Hungary 


Latvia


Lithuania


Malta


Poland


Slovakia


Slovenia





European countries that are not Member States include Andorra, Liechtenstein, Monaco, Norway, and Switzerland.


� There are twenty of these languages:





Spanish


Danish


German


Greek


English


French


	Italian�
Dutch


Portuguese


Finnish


Swedish


Czech


Estonian


	Latvian�
Lithuanian 


Hungarian


Maltese


Polish


Slovak


	Slovene�
�



The heading in all these languages is included at Appendix 1


� Re Antal International Ltd [2003] EWHC 1339 (ch)


� [2003] BCC562 (ch)


� Court of Appeal of Versailles 4 September 2003 03/05038


� 1501 IE 1276/04, District Court of Munich, 4 May 2004


� [2005] EWHC 874 (Ch)


� High Court, Birmingham District Registry, 11 May 2005, HHJ Norris WC, Case Nos 2375-2382 of 2005 (unreported)


� Case C-341/04


� [2003] BCC 248; [2003] EWHC (Ch) 128


� (It is significantly easier for an individual debtor to move his or her COMI as the English case of Vlieland-Boddy demonstrates, the debtor being a former insolvency practitioner who successfully moved his COMI to Spain to avoid English bankruptcy proceedings but, sadly for him, failed to ensure that he no longer had an establishment in England, which meant that his brother’s trustee in bankruptcy could successfully bring territorial proceedings against the debtor in England and he was made bankrupt!)





� Gesellschaft mit beschränkter Haftung – The German equivalent of an English Limited company.


� 71 IN 1/04 23 January 2004
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