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impact on credit supply and risk management.

From]anuary to May 2016, 755 requests for judicial
reorganisation have been filed in Brazil, a 95 per
centincrease from the ones registered during the same
period in 2015, thus reaching a new historical record
from 2006, when the current Judicial Reorganisation
and Bankruptcy Law (Law 11.101/2005) came into
effect.! From 2006 to 2011, the number of judicial
reorganisation requests did not exceed 74 per month;
between 2012 and 2015, the monthly number reached
its peak in December 2015, with 150 requests, while
in 2016, 377 requests for judicial reorganisation were
registered in the month of September alone.

In this scenario, Brazilian courts have ruled on
many issues related to judicial reorganisations,
bringing forward new interpretations, which may
bear an impact on the activities of companies and
the corporate credit market.

For purposes of this article, we intend to analyse
recent court decisions, notably from the judicial district
of Sao Paulo,? which have considered abusive — and
therefore null and void — provisions of financing
agreements that determine the acceleration of debtifa
judicial reorganisation procedure is filed by, or granted
against, a certain debtor party.

As is well known, contractual provisions for the
anticipation of the maturity of debts upon verification
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Due to present political and economic circumstances in Brazil, the number of judicial reorganisation
requests has considerably increased in the past few years. As a result, courts have been tested

on a number of issues and new legal interpretations have been adopted. Specifically, recent court
rulings have determined that provisions under financing agreements setting forth the acceleration of

outstanding debt as a consequence of judicial reorganisation filings by debtors would contradict a legal
purpose of protecting the debtor’s going concern, and would thus be null and void. In this scenario,
the article contains an analysis of the legal validity and effectiveness of debt acceleration contractual
provisions in Brazil, particularly vis-a-vis the referred recent court rulings and their potential adverse

of certain events are commonly adopted, nationwide
and internationally, and economically justified to
protect a contractual party from the deterioration of
the creditrisk of the other party in debt. Based thereon,
market agents that provide or take on credit generally
expect that when an event that increases risk arises —
such as a judicial reorganisation — declaration of the
acceleration of debt will be considered legally valid
and enforceable.

The matter seems fairly straightforward, however,
this is only at the level of contracts.

In the state of Sao Paulo — which is the most
preeminent in Brazil from an economic standpoint —
courts have certain chambers specialised in corporate
law and reorganisations, whose decisions, as a result
of their prestige and expertise, have a relevant
influence on judicial rulings in the entire country.
In different situations, specialised chambers have
been responsible for inaugurating case law that is
critical to judicial reorganisations and have caused
a positive impact throughout. However, we have
recently encountered a relevant number of decisions
by those same chambers, which put at risk the rights
of creditors to declare the accelerated maturity of
debt, taking a direction that is conflicting with the
logics of financing transactions.
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There are decisions in this respect both to the
detriment of pre-petition regular creditors (‘regular
creditors’) — those whose credits are subject to
the effects of the judicial reorganisation — and of
pre-petition extra-composition creditors (‘extra-
composition creditors’).? Under Brazilian law, in the
context of financing transactions, extra-composition
credits normally comprise those with collateral in the
form of fiduciary assignment or chattel mortgage of
real estate or movable assets.*

Among the reasons for the court decisions, it has
been determined that the acceleration of the maturity
of payment obligations based on the filing or granting
of a petition for judicial reorganisation would generate
undue benefits for specific creditors, which would result
in a privileged position if compared to other creditors.

According to Judge Marcelo Barbosa Sacramone
— who is one of the main defenders of the position
above — in regards regular credits, an early maturity
clause would trigger an unequal condition between
creditors in relation to their voting rights in the general
meeting of creditors, when they meet to evaluate the
judicial reorganisation plan. That is because debt
acceleration would allow creditors protected by the
clause to demand that their due amounts be paid
immediately and, based thereon, any provision in
the judicial reorganisation plan that may alter that
immediate payment would give them the right to vote.”

With regards to extra-composition credits, the early
maturity of debt would allow creditors, in the context
of their payment collection efforts, to pursue and
seize assets and goods that may often be essential to
the company’s operations. As a result, the company’s
going concern could be hurt —which would go against
a principal legal objective of judicial reorganisations
— ultimately generating social losses in the form of
adverse effects to employment maintenance, tax
payments and the circulation of goods.®

To support the view above, in the analysed court
decisions it has been stated that Law 11.101/2005,
differently from the previous Brazilian law on the matter
(Decree 7.661/1945, which expressly and broadly
provided for the accelerated maturity of debtor’s
obligations), determines the acceleration of the maturity
of the debts only in case of bankruptcy events.”

Based on such perspective, the law’s omission about
the accelerated maturity of obligations as a result of
judicial reorganisations would arguably be intentional,
since a judicial reorganisation, unlike bankruptcy,
would not be intended for the liquidation of assets to
pay for liabilities, but instead to overcome a reversible
economic or financial crisis.

Nevertheless, the legal argument adopted in the
court decisions is substantially based on abstract
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concepts, such as the social role and the preservation
of the company, which would be applicable to almost
all factual situations. Furthermore, the interpretation
above of the legislator’s omission as a rejection of the
acceleration of debts in case of judicial reorganisation
is conflicting with the general Brazilian civil legislation
and with the principles that govern corporate law.

First, although Law 11.101,/2005 is not explicit with
regard to the validity of early maturity provisions in
the case of judicial reorganisations, it also does not
restrict the contractual adoption thereof. Considering
that the Brazilian reorganisation law itself attributes
to the parties involved a main role in solving the crisis
affecting the company, the legislative omission above
leads consistently to the conclusion that negotiating
the accelerated maturity of the debt as an effect of
the request for judicial reorganisation represents an
unrestricted option to the contractual parties.

The argument described above of a supposedly
privileged position of creditors that have adopted
early maturity clauses in their contracts is also fragile.
In fact, opposite to what the analysed decisions state,
the acceleration of the maturity of the debt allows for
the balancing of rights among creditors with intended
equal standing.®

In the case of regular creditors, the early maturity
clause serves to ensure that the total outstanding debt
is immediately payable by third-party guarantors, as well
as allowing the due amount be included in full within
the credits that will be subject to the reorganisation
plan. The latter effect avoids a creditor finding itself in
a disadvantaged position in terms of timing of payment
if compared to other creditors.

With regard to extra-composition creditors, the
analysed judicial decisions are even more questionable.
The accelerated maturity of debts is important so
as not to cancel out the economic protection given
by the specific collateral previously and legitimately
negotiated between the parties. In other words, early
maturity ensures that the cash flow thatis obtained from
the assets and rights granted as collateral is not utilised
to pay other credits or, even worse, before foreclosure
by the legitimate creditors, that such assets or rights
are disposed of in the context of the implementation
of the reorganisation plan.

Removing the validity of the accelerated maturity
clause as a result of a request for judicial reorganisation
would involve inserting extra-composition creditors —
which should not even be affected by the reorganisation
—into a comparatively disadvantageous position. Also,
the reorganisation court should not have jurisdiction
to, for the apparent sake of the preservation of the
company, declare null and void a clause of a contract
that is not subject to the judicial reorganisation.
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Recently, based on such reasons, the Second
Chamber of Corporate Law of the Appeals Court of
Sao Paulo has changed one of Judge Marcelo Barbosa
Sacramone’s decisions mentioned above.? The
members of the chamber pointed out that the clause
does not affect regular creditors, once they will all be
subject to the effects of the reorganisation plan in any
case, and that the judge is not allowed to appreciate
the validity of a clause inserted in a contract that is not
under the judicial reorganisation effects. '’

As a matter of fact, it is the right of the creditor,
guaranteed by the Brazilian Civil Code, to determine
that a certain debt be payable before its maturity in the
case of bankruptcy of the debtor or, in general terms,
when there are collective claim proceedings:

‘Article 333: The creditor shall have the right to

collect the debt before the maturity date stipulated

in the contract or established in this Code:

I — in the case of bankruptcy of the debtor or in

collective claims proceedings’ (emphasis added)."

The analysed decisions mention, in summary, thatjudicial
reorganisations would not be specifically included in
the legal provision above. However, the Brazilian Civil
Code came into force in 2002 and, therefore, precedes
the introduction of judicial reorganisation proceedings
in Brazil. If the lack of express reference to judicial
reorganisations in the Brazilian Civil Code results from
a chronological reason, excluding them from the scope
of the early maturity legal provision does not seem
convincing or reasonable.

Also, collective claims proceedings are verified in
the undeniable interaction between regular creditors,
in as much as judicial reorganisations create a stage
for competitive debt collection efforts between both
regular and extra-composition creditors. Therefore
another reason for judicial reorganisations, as de
facto collective claims proceedings, is to allow for
the accelerated maturity of debts, and by such means
fulfil the legal purpose to protect creditors that are
threatened by the deterioration of the debtor’s credit
risk and the consequent collective efforts by other
creditors to obtain payment.

In the context above, one cannot ignore that, if
accelerated maturity clauses have been removed in
the analysed court cases — as they would arguably put a
creditor at a supposed advantage with regard to other
creditors — that is because a judicial reorganisation
comprises a collective claims proceeding among different
creditors, however imperfect such proceeding may be.

Therefore, notwithstanding any contractual
provision, a creditor has the right based on the
Brazilian civil legislation to declare an outstanding
debt as due and payable before the maturity date, not
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only in the case of bankruptcy of the debtor, but also
when there is a collective claims proceeding generated
by a judicial reorganisation.

Additionally, the mentioned provision of the
Brazilian Civil Code does not prevent contractual
parties from electing other events as triggers for the
accelerated maturity of payment obligations.'? The
Appeals Court of Sao Paulo has backed such a position
on at least three different occasions, with the following
line of reasoning:

‘The provision is not abusive since the risk of the
transaction increases significantly in this case.
Contrary to what was stated by the Judicial Trustee
in his statement, the accelerated maturity of the
transaction does not find any obstacle in Article
333 of the Civil Code. First, the provision allows the
creditor, in its Item I, to collect the debt before the due
date stipulated in the contract in the case of bankruptcy
of the debtor or collective claims proceedings (as occurs, for
example, in the judicial reorganisation). In any manner,
the cases of accelerated maturity of the debt provided
for in the Civil Code are not exhaustive and nothing
restricts the parties from agreeing to other terms. | ...] It
is not up to the Judiciary to compel the financial
institution to grant credit to anyone, nor substitute
the bank in the analysis of the risks involved in the
transaction.”"* (emphasis added)

The choice of other events, not specifically set forth
in law, as causes for accelerated maturity of outstanding
debt is a common practice in the financial market.
That is because there are numerous events in which
the financial situation of the debtor may deteriorate,
increasing the risk of default.

Within such logic, in order to protect the creditor,
financial covenants are customarily adopted to establish
debt incurrence limitations for the debtor company,
minimum revenue and debt expense ratios, restrictions
to the use of proceeds, among others which, if violated,
may give rise to accelerated maturity of debt. Such
accelerated maturity situations may occur previously
or even regardless of any judicial reorganisation of
the debtor.

To prohibit the use of early maturity clauses in
cases of judicial reorganisation, for reasons akin to
the preservation of the company and of its social role,
seems to be arbitrary. If this rationale is admitted, then
the principle of freedom of contract will be hindered
and legal uncertainty aggravated, with consequent
disincentives to the development of the credit market.

As observed by Manoel Justino Bezerra Filho,
although a reorganisation is a judicial procedure in
Brazil, its economic substrate prevails over the legal
one and, in that context, requires that the economic
impact of legal decisions be assessed.'
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Itis therefore important to alert to the risk — recently
created in Brazil — of creditors having to legally defend
the validity and enforceability of accelerated maturity
clauses, which have, for a long period of time in both
the Brazilian and international markets, permitted
legitimate contractual protection.
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