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	This Alert highlights certain actions that
you need to take before December 31, 2007.
	
	


Reminders for Sponsors of Nonqualified Deferred Compensation Arrangements
July 20, 2007

Overview
On April 10, 2007, the Internal Revenue Service (IRS) issued final regulations for implementing the requirements of Internal Revenue Code Section 409A, which apply to nonqualified deferred compensation arrangements. The final regulations become effective January 1, 2008.  They are expansive and very complex.  Many decisions regarding compliance with the final regulations will require careful consideration.  If you would like us to assist you in revising your nonqualified deferred compensation arrangements to comply with Section 409A, please get in touch with us as soon as possible.
Arrangements Subject to §409A

Section 409A applies to all amounts deferred under a “nonqualified deferred compensation plan.”  Nonqualified deferred compensation plan is broadly defined to mean any arrangement that provides for the deferral of compensation to a later taxable year.  An arrangement provides for the deferral of compensation if an individual has a legally binding right during a taxable year to compensation that, pursuant to the terms of the arrangement, is or may be payable to (or on behalf of) the individual in a later taxable year.  Section 409A applies not only to conventional deferred compensation plans, but also to payments provided pursuant to many of the following arrangements:

· supplemental executive retirement plans; 
· severance plans and separation agreements; 
· employment agreements; 

· bonus deferral arrangements;

· performance pay arrangements; and

· equity incentive arrangements. 
The final regulations provide several exemptions that remove certain arrangements from coverage under Section 409A.  However, each arrangement must be examined carefully before determining whether an exemption applies.
Failure to comply with §409A

Failure to comply with Section 409A generally triggers early inclusion in taxable income of all amounts deferred.  In addition, an individual will be subject to a 20 percent penalty tax on the amount of the deferred compensation, as well as an interest penalty for late payment of taxes.  The individual’s employer will be liable for any failure to withhold taxes on the deferred compensation.  In addition, the employer will be subject to penalties for any failure to report properly amounts that are deferred.

What to do before December 31, 2007

Each arrangement that is subject to Section 409A must be amended by December 31, 2007 so that the document that governs the arrangement complies with Section 409A.  Now that the IRS has issued final guidance on Section 409A, employers must thoroughly review their nonqualified deferred compensation arrangements.  Employers need to take the following actions immediately:
· identify each nonqualified deferred compensation arrangement that covers an employee, non-employee director or independent contractor;

· determine whether the arrangement may fit under the exemptions set forth in the final regulations;

· adopt new plan documents by December 31, 2007, which comply with Section 409A; and
· when appropriate, permit a covered individual to make a new election by December 31, 2007 regarding the time or method of payment of his or her nonqualified deferred compensation.

Employers will need to take actions in order to bring their deferred compensation plans and arrangements into full compliance with Section 409A by December 31, 2007.  If you have questions regarding this Alert, or if you would like our assistance in complying with the requirements of Section 409A, please contact us as soon as possible.

	Note from the Editor   This edition of the Employee Benefits and Executive Compensation Alert was written by Ronald J. Koniuta (tel. 860-240-1034) (e-mail rkoniuta@reidandriege.com), a member of the Employee Benefits and Pension Practice Group at Reid and Riege, P.C., One Financial Plaza, Hartford, CT 06103. The Group works closely with employers to design and draft tax-qualified and nonqualified retirement plans, and counsels employers on compliance with the complex and changing rules governing such plans.  For information or additional copies of this Alert, or to be placed on our mailing list, please contact any member of the Group: John J. Jacobson, Chairman (tel. 860-240-1006) (e-mail jjacobson@reidandriege.com), John V. Galiette (tel. 860-240-1009) (e-mail jgaliette@reidandriege.com), or another Reid and Riege attorney with whom you regularly work.  For other information regarding Reid and Riege, P.C., please visit our web site at www.reidandriege.com. 
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