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“No MATCH” REGULATIONS ARE NO MATCH
FOR FEDERAL JUDGE

by Mona L. Banerji and Frida P. Glucoft

On August 15, 2007, United States Immigration and Customs Enforcement
(“ICE”) published its “Safe-Harbor Procedures for Employers Who Receive a
No-Match Letter” setting forth specific procedures employers must follow
upon receipt of a letter from either the Social Security Administration (SSA) or
Department of Homeland Security (DHS) which calls into question an
employee’s immigration status. As drafted, the new regulations were slated to
take effect on September 14, 2007. However, on August 31, 2007, in a lawsuit
filed by various labor unions and immigrants’ rights groups, a federal judge in
San Francisco issued a temporary restraining order enjoining the implementation
of these new regulations.

Background

The US Immigration and Nationality Act makes it unlawful for an employer to
“continue to employ” an alien “knowing the alien is (or has become) an unau-
thorized alien with respect to such employment.” Prior to the adoption of the
new regulation, there was confusion as to the extent of an employer’s obligations
under the immigration laws when it received a “no match” letter from the SSA
(indicating that a social security number reported on a W-2 form was not
assigned to the identified employee) or a communication from the DHS calling
into question the authenticity of a document presented or referenced by an
employee in connection with the Form I-9 verification process. The new
regulations state that the receipt of such a letter from the SSA or DHS may be
sufficient to establish “constructive knowledge” that an employee is an unautho-
rized alien. However, if upon receipt of such a letter the employer takes certain
steps outlined in the new regulations, “the receipt of the written notice [from the
SSA or DHS] will therefore not be used as evidence of constructive knowledge.”

The “Safe-Harbor” Procedures Outlined in the New Regulations

If and when the new regulations go into effect, the following steps must be taken
by an employer when it receives either a “no match” letter from the SSA or a
discrepancy letter from the DHS:

* Within 30 days of receipt of a “no match” letter from the SSA, the
employer will be required to examine its records to determine whether
the discrepancy resulted from a clerical error and, if so, to correct the
error and so inform the SSA. The employer will then be obligated to
verify the corrected information with the SSA and to retain a record
of the manner, date, and time of such verification, either by updating the
employee’s existing [-9 form or by completing a new -9 (retaining the
original) without reexamining any documents. If the “no match” dis-
crepancy did not result from a clerical error, the employer will be
required promptly to request that the employee confirm that
the name and social security number in the employer’s records are
correct. If the employee states that the information is incorrect, the
employer must make (and inform the SSA of) any correction and verify
the corrected information with the SSA. Further, the employer again
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Q: Doges THE COURT’S
ISSUANCE OF THE TEMPORARY
RESTRAINING ORDER MEAN
THAT THE NEW RULE WILL NOT
BECOME EFFECTIVE?

A: NOT NECESSARILY. THE
COURT’S ORDER WILL REMAIN
IN FORCE UNTIL OCTOBER 1,
2007. ON THAT DATE, THE
COURT IS SCHEDULED TO RULE
ON WHETHER OR NOT TO ISSUE
A PRELIMINARY INJUNCTION
THAT WOULD REMAIN IN
EFFECT DURING THE PENDENCY
OF THE LITIGATION.
HOWEVER, THE PLAINTIFES’
ULTIMATE GOAL IN THE
LAWSUIT IS TO OBTAIN A PER-
MANENT INJUNCTION BARRING
IMPLEMENTATION OF THE RULE.

Q: ON WHAT BASIS WAS THE
REQUEST FOR A TEMPORARY
RESTRAINING ORDER GRANTED?

A: Tae COURT FOUND THAT
THERE WERE ‘‘SERIOUS QUES-
TIONS” AS TO WHETHER THE
DEPARTMENT OF HOMELAND
SECURITY HAD THE STATUTORY
AUTHORITY TO ADOPT THE
REGULATIONS AND UTILIZE
SOCIAL SECURITY DATA TO
ENFORCE THE IMMIGRATION
LAWS.
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must document its actions and update or complete a new 1-9 without
reexamining any documents. On the other hand, should the employee
confirm that the information on record is correct, the employer will be
required promptly to advise the employee to resolve the discrepancy
with the SSA no later than ninety (90) days after the receipt date of the
“no match” letter. The employer will not have any legal obligation to
advise the employee regarding the means or manner of resolving the
discrepancy with the agency.

* Within 30 days of receipt of a letter from DHS calling an immigration
status document into question, the employer must contact the local DHS
office and attempt to resolve the question raised by the agency.

o If, after taking the foregoing steps, the discrepancy noted by either the
SSA or DHS has not been resolved within 90 days, the employer will
then have an additional three days to commence a new I-9 verification
in the same manner as if the employee were a new hire. However, the
employer may mnot accept any document containing a disputed social
security number or any disputed document referenced in a letter from
DHS and the employee must present a document that contains a
photograph in order to establish identity or both identity and
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Q: IN THE INTERIM, WHAT
SHOULD AN EMPLOYER DO IF
IT RECEIVES A ‘“NO MATCH’
LETTER FROM THE SSA OR A
LETTER FROM DHS NOTING A
DISCREPANCY IN A DOCUMENT?

A: EVEN WHILE THE
RESTRAINING ORDER IS IN
PLACE, IT MAY BE PRUDENT TO
FOLLOW THE PROCEDURES SET
FORTH IN THE NEW REGU-
LATIONS AS THEY WOULD
LIKELY BE DEEMED TO BE
“REASONABLE STEPS~ TO TAKE
IN ORDER TO DEFEAT A CLAIM
THAT THE EMPLOYER HAD
CONSTRUCTIVE KNOWLEDGE

employment authorization. THAT IT 1S CONTINUING TO

EMPLOY AN UNAUTHORIZED
ALIEN. HOWEVER, IF EMPLOY-
MENT ELIGIBILITY CANNOT BE
VERIFIED USING THE FOREGO-
ING STEPS, IT WOULD BE WISE
TO SEEK LEGAL COUNSEL
BEFORE MAKING ANY DECISION
WHICH WILL IMPACT AN
EMPLOYEE'S WORK STATUS.

* Finally, if the employer is unable to verify the employee’s work
eligibility through the new I-9 verification, the employer must then
terminate the employee or face the risk in any subsequent DHS
enforcement action of being deemed to have constructive knowledge
that it is continuing to employ an unauthorized alien.

By following the foregoing steps (and in the absence of other evidence creating
actual or constructive knowledge), an employer that has received a “no match” or
discrepancy letter will have a “safe-harbor” from criminal or civil prosecution if
the employee is not authorized to work in the United States, while an employer
that fails to follow the protocol will not be able to avail itself of the “safe harbor”
defense in the event of a civil or criminal investigation.
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