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CHAPTER 3?

ASSET SALES UNDER SECTION 363 OF THE UNITED STATES BANKRUPTCY CODE
I.
INTRODUCTION


Judge D. Michael Lynn, who sits in the Fort Worth Division of the Northern District of Texas refers to cases where the primary goal appears to be the sale of assets as "Chapter 3" cases.    Sales pursuant to 11 U.S.C. §363 have traditionally been an important tool in the bankruptcy arena.  Today, however, a few courts (including Judge Lynn) are beginning to closely examine the rationale for sales outside of a plan.
  Although prediction of the future course of interpretations of bankruptcy law is always hazardous, those courts still appear to be the exception.  The trend continues toward broader use of §363 sales in Chapter 11 cases and a more liberal application of sales “free and clear” of any interest under §363(f), while closely scrutinizing the need for bidding incentives. 

This Article addresses various issues which arise in sales of assets under Section 363 of the Bankruptcy Code outside a plan, focusing primarily on the sale of all or substantially all of the assets of the Bankruptcy Estate in Chapter 11.  Our aim is not to provided on exhaustive review of cases, but, rather to address certain basic principles, provide some practical advice, point out interesting case developments as well as potential ramifications brought upon by recent
amendments to the Bankruptcy Code which generally became effective October 17, 2005
 and, if lucky, raise a few issues for debate, either scholarly or cocktail driven.  

II.
AT EASE! - BASIC TRAINING FOR SECTION 363 SALES


Section 363(c)(1) of the Bankruptcy Code authorizes a trustee, or debtor-in-possession ("DIP") pursuant to Sections 1107 and 1108, to enter into transactions, including the sale of property of the estate, in the ordinary course of business, without notice or a hearing.  But who wants to be ordinary?  Thus, Section 363(b)(1) allows the trustee or DIP to use, sell or lease, other than in the ordinary course of business, property of the estate, after notice and a hearing.  Rule 6004 of the Federal Rules of Bankruptcy Procedure addresses (i) notice (requiring 20 days notice unless shortened by the Court; see also Rule 2002(a)(2)), (ii) objections to the sale, (iii) the possible ways to conduct the sale (i.e. public auction or private sale), and (iv) execution of necessary documents to consummate the sale.  Section 363(e) provides that at the request of a party with an interest in the property to be sold, the Court shall prohibit the sale or condition it so that such party's interest is adequately protected.  11 U.S.C. §363(e).  Thus, the predicate is laid and our story begins.  

III.
JUST BECAUSE YOU CAN, SHOULD YOU? - COURT ADOPTED STANDARDS FOR APPROVING SECTION 363 SALES
Initially, the Bankruptcy Courts were somewhat dubious of approving sales of all assets outside the ordinary course of business, especially outside the context of a plan of reorganization.  The Courts approved such sales only in cases of “emergency.”  See In re Solar Mfg. Corp., 176 F.2d 493, 495 (3d Cir. 1942).  This was in part because former Chapter XI of the 1898 Bankruptcy Act contemplated shareholders would not be deprived of their entire investments.  In re Pure Penn Petroleum, 188 F.2d 851, 854 (2d Cir. 1951).
However, in 1983, with the force of an onrushing (albeit “toy”) train, the Second Circuit in In re Lionel Corp., 722 F.2d 1063 (2d Cir. 1983), addressed “head on” the extent to which Chapter 11 permits the Bankruptcy Court to authorize the sale of significant assets outside of and prior to confirmation of a plan of reorganization.  In Lionel, the debtor sought to sell 82% of the stock of Dale Electronics, Inc., an electronics components manufacturer, which the Court said was Lionel's “most important asset.” Id. at 1065.  The proposal was for a cash sale, with Peabody International Corporation emerging as the highest bidder at $50,000,000.00.  Apparently, the impetus for the sale was the creditors' committee's insistence in liquidating this valuable asset in order to repay its constituents.  Despite objections, the Bankruptcy Court approved the sale, which was affirmed on appeal by the District Court.  The Second Circuit, however, reversed.  Analyzing the prior case law, the Circuit recognized that historically, § 363 sales of all assets or crown jewel assets had been approved in the context of emergencies, where assets were “perishable” and “deteriorating.” Id. at 1068.  Fortunately for our story, the Second Circuit did not feel so inclined to follow that track and held that the Bankruptcy Code “no longer requires such strict limitations on a bankruptcy judge's authority to order disposition of the estate's property….”  In re Lionel, 722 F.2d at 1069.  

Instead, the Second Circuit created the “sound business purpose test,” which only requires that a bankruptcy judge determine that the evidence presented supports a “good business reason” to grant the motion.  In deciding whether to approve the sale, the Second Circuit stated the following factors should be taken into account:  

(i)
The proportionate value of the asset to the estate as a whole;
(ii)
The amount of elapsed time since the filing;
(iii)
The likelihood that a plan will be proposed and confirmed in the near future;

(iv)
The effect of the proposed disposition on future plans;

(v)
The proceeds to be received from the sale versus appraisals or evaluations of the property;

(vi)
Which of the alternatives of use, sale or lease the proposal envisions; and 

(vii)
Perhaps, whether the asset is increasing or decreasing in value. 
In re Lionel, 722 F.2d at 1071.  In Lionel, the insistence by the creditors' committee on the sale was held not to be an adequate justification, as “a bankruptcy judge must not blindly follow the hue and cry of the most vocal special interests groups; rather, he should consider all salient factors pertaining to the proceeding and, accordingly, act to further the diverse interests of the debtor, creditors and equity holders, alike.”  Id.   


Other courts quickly climbed on board and the train has now left the station.  See, e.g., In re Tempo Tech. Corp., 202 B.R. 363, 368 (D. Del. 1996), aff'd, 141 F.3d 1155 (3rd Cir. 1998); In re Onosphere Clubs, Inc., 184 B.R. 648, 652 (S.D.N.Y. 1995); In re Delaware & Hudson Ry Co., 124 B.R. 169, 176 (D. Del. 1991); In re Jilian’s Entertainment Holdings, 327 B.R. 616, 617 (Bankr. W.D. Ky. 2005); In re Castre, Inc., 312 B.R. 426, 428 (Bankr. D. Colo. 2004); In re Edwards, 228 B.R. 552, 553 (Bankr. E.D. Pa. 1988); In re Apex Oil Co., 92 B.R. 847, 850 (Bankr. E.D. Mo. 1988); In re Baldwin United Corp., 43 B.R. 888, 906 (Bankr. S.D. Ohio 1984).

The “sound exercise of business judgment” test has been followed by numerous courts. See, e.g., In re Medical Software Solutions, 286 B.R. 431, 441 (Bankr. D. Utah 2002). Most decisions have adopted the Delaware approach pursuant to which the courts require that a sale comport with four requirements:

1.
Sound business purposes exist for the sale;

2.
The sale price is fair;

3.
The debtor has provided adequate and reasonable notice; and

4.
The purchaser is acting in good faith.  

In re Decora Industries, Inc., 2002 WL 32332749, at *4 (D. Del. May 20, 2002) (citing In re Delaware and Hudson Railway Company, 124 B.R. 169, 176 (D. Del. 1991)).  

In In re Cummins Utility, L.P., 279 B.R. 195 (Bankr. N.D. Tex. 2002), the Court found it relevant that the assets were "rapidly deteriorating" and the Official Committee of Unsecured Creditors and the Banks supported the sale.  In In re Medina's Men's Shop Inc., 7 B.R. 102, 103 (Bankr. S.D. Fla. 1980) the court "determined that the strategy best served creditor interests" where on-going theft of inventory was given as grounds for a sale.

On the issue of notice, adequate and reasonable notice of a proposed sale of all the assets in an estate should:


(i)
Place all parties on notice that the debtor is liquidating its business;


(ii)
Disclose accurately the full terms of the sale;
(iii)
Explain the effect of the sale (e.g. does it terminate the debtor's ability to continue in business);
(iv) Explain why the proposed price is reasonable; and
(v) Explain why the sale is in the best interest of the estate.

Id.   The practical problem is the method of service.  The safest approach is to provide widely published notice.  However, in In re Decora Industries, Inc., 2002 WL 32332749, at *5 (D. Del. May 20, 2002) the court found that under the totality of the circumstances, strategic marketing which was specifically targeted at 150 potential buyers was sufficient.  In In re Cummins Utility, L.P., 279 B.R. 195 (Bankr. N.D. Tex. 2002), Judge Lynn required the debtor to provide disclosure materials describing the sale procedures and the Chapter 11 to all creditors in advance of the sale.  In In re Abbotts Diaries of Pennsylvania, 788 F.2d 143, 147 (3d Cir. 1986), the Third Circuit indicated that a failure to give full disclosure could be collusive and, if found to be collusive, might create personal liability for both the buyer and the debtor's principals. 

As is readily apparent, the Lionel sound business purpose test is wide enough, and flexible enough, to run almost any asset sale train through.  Recognizing that §363 might result in a runaway train, certain courts, attempting to act as judicial brake-men, developed a strategy of legal derailment, to which we now switch.

IV.
THE YELLOWED SUB ROSA OF TEXAS


In In re Braniff Airways, Inc., 700 F.2d 935 (5th Cir. 1983), the Fifth Circuit held that debtors in bankruptcy court could not use § 363(b) to “short circuit the requirements of Chapter 11 for confirmation of reorganization plan by establishing terms of a plan sub rosa in connection with a sale of assets.”  Id.  at 940.  In Braniff, the proposed sale provided for the debtor-in-possession's transfer of cash, airplanes, equipment, terminal leases, landing slots and other assets in return for travel scrip, unsecured notes, and a profit participation in the buyer's anticipated business operations.  “Significant restructuring” of Braniff creditors' rights was proposed and the sale agreement required secured creditors to cast ballots with respect to deficiency claims in support of a plan approved by the majority of the unsecured creditors committee.  The Fifth Circuit determined that such a proposal was not consistent with the use, sale or lease of assets, and that it “thwarts the Code's carefully crafted scheme for creditor enfranchisement where plans of reorganization are concerned.”  Id. at 940.  The court also questioned provisions of the sale providing for release of claims against the debtor, secured creditors and debtors' officers and directors.  In short, the Court found that the proposed sale was, in effect, “a reorganization” and if approved, there would be little remaining for further reorganization.  Id. at 940.  

Landing shortly on the tail of Braniff, the Fifth Circuit in In re Continental Airlines, Inc., 780 F.2d 1223 (5th Cir. 1986), reiterated that §363 does not authorize the debtor and the bankruptcy court to “short circuit” the requirements of a reorganization plan by establishing the terms of the plan sub rosa in connection with a proposed transaction.  Id. at 1226.  It remanded the case so that the Bankruptcy Court could address this issue in the context of the lease of two jet aircraft, which were asserted to be “pieces of a creeping plan of reorganization.”  Id. at 1226-1227.
  Consequently, if the proposed sale arguably “sidesteps” protection creditors have in the confirmation process or the estate is “reorganized” in some fundamental fashion as a result of the sale, the proposed transaction may be a “sub rosa” plan and, thus, impermissible.

Query:
Are Braniff and Continental simply flights of fantasy?  Submitting a computer research query under the phrase “sub rosa” and dated from the beginning of the twentieth century, no decision was located where a sale was not approved because it constituted sub rosa plan of reorganization.  See, e.g., In re Decora Industries, Inc., 2002 WL 32332749, at *5 (D. Del. May 20, 2002) (sale of all assets not a sub rosa plan).

Taking off in the wake of Braniff and Continental, and not necessarily using the rhetoric of a “sub rosa plan,” some courts have indicated that the sale of essentially all of the assets of a debtor should be accomplished through a plan of reorganization rather than a stand alone §363 asset sale.  See, e.g., In re Cummins Utility, L.P., 279 B.R. 195 (Bankr. N.D. Tex. 2002) (court has “serious concerns” about the use of Chapter 11 to effect a sale of all assets pursuant to 11 U.S.C. §363 rather than through a confirmed plan).
  In In re Ancor Exploration Co., 30 B.R. 802, 806-808 (D. Okla. 1983), the District Judge reversed the Bankruptcy Court and remanded the case where no emergency was present in the record.  


Clearly, a sale of assets free and clear of claims and interests is permissible under a plan.  See 11 U.S.C. §§1123(a)(5) and 1141(c).  Courts which are reluctant to permit §363 sales are often more willing to shorten notice of hearing on the plan and disclosure statement.  A sale in context of a plan requires “scaling the hurdles” of the confirmation process such as obtaining approval of a disclosure statement with adequate information, and providing necessary (and time consuming) notice in connection with the disclosure statement and confirmation hearings.  Additionally, the confirmation requirements under Chapter 11 must be satisfied.  See id. at §1129.  Indeed, in a plan, the creditors and not the Court decide if the deal is “good.”  It is probably irrelevant that the creditors might reach that conclusion based solely on management's assurances (which may involve their new employment contracts) and committee approval (which cynics might attribute to the future representation of a resulting creditors trust).  On the other hand, these time consuming and expensive procedures are potential disadvantages compared to a §363 sale motion, which is considered simply on notice and hearing.


What, therefore, are reasons for providing for a sale under a plan rather than through a §363 motion:
(i) Avoidance of sub rosa arguments.
(ii) Disclosure.

(iii) Statutory framework contemplates a plan (overcoming judicial reluctance to approve sale).

(iv) Consent of parties is clear from ballots.

(v) Potentially greater flexibility in structuring sale (may not need to be all cash).

(vi) May be able to avoid necessity for auction, allowing sale to a specific party, as long as the purchaser is not an insider on an equity holder.  

(vii) Ability to seek approval of apples and oranges sales with the creditors (as the parties to be affected) making the determination.

(viii) Greater successor liability protection thru statutory language allowing sale free of claims and interests rather than simply interests as provided in §363(f).

(ix) Complete resolution, potentially avoiding later fights over the “spoils.”
V.
FREE AT LAST, FREE AT LAST, THANK THE COURT I'M FREE AT LAST


Perhaps the primary reason that §363 sales have leapt to the forefront in the practice is that, when combined with the speed of which they can be effectuated, §363(f) allows the debtor to sell property of the estate free and clear of any interest in the property provided that certain conditions are met:

(i) §363(f)(1) - Applicable non-bankruptcy law permits sale of such property free and clear of such interest;
(ii) §363(f)(2) - Entities holding such interest consent to the sale of assets free and clear of any liens;

(iii) §363(f)(3) - Such interest is a lien, and the price at which the property is to be sold is in excess of the liens against the property;
(iv) §363(f)(4) - A bona fide dispute exists as to the validity of the claimant's asserted interest in the property to be sold; or
(v) §363(f)(5) - The entity asserting an interest in the property could be compelled to accept a money satisfaction of its interest.
A.
Non-Bankruptcy Law Permits Sale

If non-bankruptcy law permits the sale, there usually are no significant issues to address.  Understandably therefore, few cases are reported where this provision comes into play.  One issue that might arise is whether there is any applicable state law procedure.  See In re Terrance Chalet Apartments, Ltd., 159 B.R. 821, 825 (N.D. Ill. 1993) (bankruptcy procedure applied rather than state foreclosure law that was used to justify the sale).
  In In re Willingboro Country Club, 69 B.R. 414 (Bankr. D.N.J. 1987) the court found that the property could be sold under state law because a restrictive covenant was not enforceable under New Jersey law.  Several cases pay lip service to §363(f)(1), recognizing that subsection (f)(1) can be invoked to permit a sale of real estate free of interests, but the actual holding is usually that non-bankruptcy law prohibits the sale free of the interest.
  

An other interesting question with respect to subsection (f)(1) is what constitutes “applicable” non-bankruptcy law?  The phrase is ambiguous because it does not prescribe the applicable context such as which parties, in what circumstances, or at what period of time and the like.  This ambiguity has not been explored in the cases and might be significant under the right factual circumstances.  For instance, if a state foreclosure law permitted a sale free of a lien even when the lien was not satisfied from sale proceeds and even when the lien holder did not consent, if (1) the lien holder was aware of the sale and elected not to bid at foreclosure;  and (2) the court approved the sales price; then subsection (f)(1) might be invoked to sell free of any lien that could be “foreclosed” on in a state court proceeding as long as state-law requirements were satisfied.  In such instance, Section 363(k) might be important and should be considered, especially when there are multiple lenders.
B.
Consensual Sale

Unless one of §363(f)'s other perquisites are met, §363(f)(2) specifies that an interest holder's consent is the only way to effectuate a sale free of that holder's interest.
  A consenting holder requires no protection of its interest.  While express consent satisfies the statute,
 lack of objection might also constitute consent. In In re Roberts, 249 B.R. 152 (Bankr. W.D. Mich. 2000)
 the court held that implied consent was not sufficient.  "If Congress had substituted 'did not object" for 'consent', there would be no question that lien holder had an obligation to act."  To ensure a clear record, however, consent should be evidenced by stipulations in court or written filings.  This practice eliminates any issues concerning the validity and scope of consent. Otherwise, you may find yourself arguing such fun areas of the law as estoppel.  


Query: With the Amendments, the Bankruptcy Code requires landlords to provide "written consent."  Does the failure to mandate "written consent" elsewhere in the Bankruptcy Code support the argument that absent the specific requirement of "written consent" implied consent is now permissible? 
The key to the validity of implied consent appears to be the quality of the notice, which involves three separate issues: (1) the reasonableness of efforts to assure actual receipt of notice; (2) the information contained in the notice; and (3) the amount of time afforded to respond.  Reasonable effort to ensure receipt of actual notice is required, such as overnight, e-mail, certified mail, facsimile, or messenger delivery. Publication notice is less effective but might be all that is available in certain circumstances.  The contents of any notice should be clear with regard to proposed treatment of the interest so that failure to object unambiguously implies consent.
  Cases exist on the questions of whether consent was wrongfully obtained, or was not knowing and voluntary.
  In such circumstances, remedies might include an award of damages against the parties that wrongfully obtained the consent, reinstatement of the lien, or a collateral attack under Bankruptcy Rule 9024, asserting that the sale order was based on fraud on the court and should be vacated.  

Queries:
(1) Does a §363 sale avoid §1111(b)? 

(2) What is “cause” in §363(k)?
C.
Sale Price Exceeds Value Of All Liens
It makes sense that if all liens are satisfied, the sale should be allowed.  What does it mean for the sale price to exceed the “value of all liens?”  Must the price exceed the entire amount of the debt secured by the collateral or simply exceed the actual value of the collateral (thus exceeding the “value” or secured portion of any lien against the collateral)?  The crux of the issue is whether an undersecured creditor can be compelled to accept a sale where it will not be paid in full from proceeds.


The literal language of §363(f)(3) seems to require that the sale price exceed the debt secured by the property.  The legislative history would also appear to support this view.
  Many bankruptcy courts, on the other hand, have held that the concept “value” in §363(f)(3) means only the actual value of the property, relying “on the definition of a secured claim in § 506(a), which limits such a claim to the value of the collateral securing the claim.”
  The policy behind such cases seems to be that, because a creditor cannot obtain more for its collateral than the amount for which it can be sold, then the bankruptcy sale might as well be permitted to proceed and the administration of the estate expedited.
  
Other cases provide that a sale under §363(f)(3) cannot proceed unless all debt secured by liens on the property is satisfied.
  Numerous cases carry this rule forward, skirting the apparent “plain meaning” of the statute. See, e.g., In re Collins, 180 B.R. 447, 450 (Bankr. E.D. Va. 1995).


Another issue arises where the debt is disputed.  For example, interest may be attacked as usurious, prepayment premiums may be attacked as penalties,
 or the debtor may simply assert that the claim has been miscomputed.  Where the amount of debt is in dispute, resolution of that dispute is unnecessary to approve sales in jurisdictions that permits sales under §363(f)(3) for less than the debt secured by the collateral.  However, in jurisdictions that require the sale price of collateral to exceed the secured debt secured, application of §363(f)(3) may require resolving the disputed amount of debt in order to ensure that the proposed sale price exceeds the debt secured by the collateral.

D.
Interest in Bona Fide Dispute


Section 363(f)(4) is not usually invoked to protect a party, but instead is used to establish that a party's interest is too speculative or controversial to warrant protection.  The validity or existence of an interest must be in dispute, not just the amount of the claim.
  The dispute can be based on bankruptcy or non-bankruptcy law.  Obviously, pending litigation can satisfy the “in dispute standard,” although it is not necessary that the interest be the subject of pre-petition litigation or an adversary proceeding. 
  

To prevent sham objections, the dispute must be in “good faith.”  There is no universal definition of a “good faith dispute.”  Rather, we must rely upon the cases which provide examples of good faith disputes.  For example, adducing evidence and argument that calls the lien into question, can be good faith.
  A good faith dispute can be created based upon representations of counsel setting forth a plausible basis for a dispute, but without being supported by evidence.

Under the broad standing provisions of § 1109(b), it would also appear that a dispute for purposes of subsection (f)(4) could be created by any party in interest, such as another lien holder or a creditors' committee.
E.
Interest Holder can be Compelled to Accept Money Satisfaction of its Interest
Section 363(f)(5) permits sales free of an interest of an entity that could be compelled in a legal or equitable proceeding to accept money satisfaction of its interest.  “Money satisfaction” means cash money and not merely a promise or obligation to pay.
  This may be the only point concerning §363(f)(5) as to which authorities are not in conflict.


Read broadly, the statute would allow sales free of such common encumbrances as mortgages, tax liens, and mechanic's liens because the law in every jurisdiction provides that such liens must be released if full satisfaction is tendered.
  Under this analysis, it would not be necessary for the proposed bankruptcy sale to actually produce a full satisfaction, but only that, hypothetically the interest could be forced to be released if a full money satisfaction were rendered.
  Such a broad reading has been rejected on the grounds that it would make subsections (f)(1) through (f)(4) largely irrelevant.
  In particular, subsection (f)(2), dealing with consent, would become almost meaningless if subsection (f)(5) could be used automatically to compel acceptance of less than full satisfaction.  On the other hand, a narrow reading of §363(f)(5) that requires a full satisfaction to be actually produced by the bankruptcy sale, makes §(f)(5) essentially no different than  §(f)(3) as applied to liens.


Numerous courts have held that §363(f)(5) applies wherever a secured creditor's interest can be crammed down under a plan.
  Other courts have, however, rejected the interpretation that §363(f)(5) can be invoked whenever the debtor hypothetically could confirm a cram-down plan.  At least two courts have held that § (f)(5) cannot be invoked in a liquidation case to require a secured creditor to accept less than full satisfaction,
 and other cases have simply rejected outright the availability of a hypothetical cram-down as a test for § (f)(5).


Construction of subsection (f)(5) is hampered by a lack of clear legislative history.  There is no indication in the legislative history that it was intended to operate as a substitute for cram-down; on the other hand, there is really no guidance of any kind in the legislative history as to the intended scope of subsection (f)(5).  One court has suggested that § 363(f) was an effort to synthesize case law under the Bankruptcy Act, all of which is really contained in subsections (f)(1) through (f)(4), with subsection (f)(5), therefore, having minimal impact.
  Under that analysis, the application of subsection (f)(5) would be confined to unusual cases, such as where a creditor itself seeks a money remedy.
  


Because of the conflicting interpretations, § 363(f)(3) is problematic as a desirable basis on which to predicate a § 363 sale.  If possible, counsel should seek other foundations on which to sell free and clear.  
VI.
HI-HO SILVER, AWAY: THE EXPANDING FRONTIER OF SECTION 363
A.
Growing “Interest”
There is a vast gray area between those interests that clearly can or cannot be removed by a sale under Section 363. In considering how far sales free and clear can go, one inquiry is what constitutes an “interest” under §363(f).  Another is whether the holder of the interest, if it is one, can be compelled in a legal or equitable proceeding to accept a money satisfaction.  These concepts, although distinct, are intertwined, and have led to inconsistent results in the case law. 

As discussed briefly above, one issue at the heart of the analysis is whether “claims” constitute “interests” that can be pushed aside in a §363(f) sale.  The most recent decisions at the Court of Appeals level have held that a sale can be free and clear of claims, as long as the claims are connected to or arise from the property being sold and would under normal circumstances follow the property when sold.  In re Trans World Airlines, Inc., 322 F.3d 283, 290-291 (3d Cir. 2003) (agreed with by Cibulka v. Trans World Airlines, Inc., 92 Fed. Appx. 366, 368 (8th Cir. 2004).  These decisions followed the precedent of In re Leckie Smokeless Coal Co., 99 F.3d 573 (4th Cir. 1996), which held that, although not all general rights to payment are within the scope of Section 363(f), property can be sold free of claims amounting to successor liability if they are somehow connected to the property. See id. at 581-582.

The use of Section 363(f) to free purchasers from successor liability  or "future" claims has not been uniformly accepted, however, and the proposition remains subject to doubt.
  Moreover, the debate continues over whether future claims, such as product liability claims not yet manifested by injury, can be kept from flowing with the property to the purchaser.
  Nevertheless, debtors, in their efforts to liquidate assets for the best price, and purchasers, in their understandable desire to buy assets, not liabilities, will continue to push for the expansion of the kinds of “interests” that bankruptcy sales can detach from property.  In recent cases, “interest” has been expanded to include: an adverse possession claim in Ragosa v. Canzano, 295 B.R. 166, 175 (1st Cir. B.A.P. 2003); a personal injury claim in Myers v. United States of America, et al., 297 B.R. 774, 781 (S.D. Cal. 2003); a license to use intellectual property in FutureSource LLC v. Reuters Ltd., 312 F.3d 281, 285 (7th Cir. 2002); and a lessee’s possessory interest in Precision Ind., Inc. v. Qualitech Steel SBQ, LLC (In re Qualitech Steel Corp.), 327 F.3d 537, 546 (7th Cir. 2003).  Based on the trends seen in recent cases and given the economics at work in most business bankruptcies, the horizons of sales “free and clear” are likely to continue to expand.
 
B.
Effect of New Amendments: Slowing Down the Pace?? 
Preparing a chapter 11 case, particularly one involving a Section 363 sale is already an arduous and fast-paced undertaking that can test even the most gifted of multitaskers.  In the aggregate, the recent amendments will make §363 sales planning even more challenging for debtors and counsel alike.  The slowing effect and impact of the recent amendments on §363 sales could be felt in three key areas: liquidity, post-petition management incentives,
 and assumption and assignment of real-estate leases.
 These issues are addressed more extensively below.
 
The amendments say nothing, however, about the threshold legal issue involving §363 sales; namely the propriety of a sale of all, or a substantial portion, of a chapter 11 debtor's assets outside of the procedures and protections of a reorganization plan.
  Accordingly, the apparently settled case law on the propriety of §363 sales, where necessary to preserve value, where stand-alone reorganization prospects are dim and/or where the distributive provisions of the plan process are not violated, will remain unaffected by the amendments.
  The amendments are also silent on another unsettled issue for many courts: whether bankruptcy court authorization of a §363 sale of all, or essentially all, of a debtor's assets is appropriate where anticipated proceeds from a proposed transaction will provide no recovery to unsecured creditors.  The amendments' silence on this issue likely means no change in the way in which individual courts continue to address this issue. 
VII.
WHAT WOMEN DIDN’T WANT

In In re Women First Healthcare, Inc., 2005 WL 2737436 (Bankr. D. Del. Oct. 21, 2005), the Court initially approved the sale of Chapter 11 Debtor’s, Women First Healthcare, Inc. (Women First), assets to Sun Pharmaceuticals Industries, Ltd. ("Sun").  Before the sale closed, however, the Court reopened the bidding due to a failure to give proper notice of the sale motion and bid procedures order, and ultimately awarded the sale to Mutual Pharmaceutical Company, Inc. ("Mutual"). Sun then sought an administrative claim of roughly $300,000 for costs it incurred in efforts to close the sale. Over objections from both Mutual and the U.S. Trustee, the administrative claim was allowed in part. Id. at 12.  
Women First was founded in 1996 as a specialty pharmaceutical company focused primarily on the increasing health needs of midlife women.  The company filed for Chapter 11 bankruptcy protection on April 30, 2004 amidst significant liquidity constraints.  After winning approval of its debtor-in-possession financing facility, Women First engaged in extensive efforts to maximize asset value through liquidation efforts. These efforts culminated in an order issued by the Court on September 8, 2004, which approved Sun as the stalking horse bidder. No other bids were received by the deadline, and on September 22, 2004, the Court entered an order approving the sale to Sun.  On October 4, Mutual filed a motion seeking reconsideration of the sale order, citing among its reasons that it had an interest in some of the assets to be sold but was not notified of the sale. The Court granted the motion, reopened the bidding process, and Mutual submitted the winning bid.
The Court determined that Sun was entitled to an administrative claim for the expenses it had incurred between September 22, 2004, (the date of the sale order) and October 4, 2004, (the date Mutual filed its motion) pursuant to Reading Co. v. Brown, 391 U.S. 471, 477 (1986), which concluded that a party damaged by a debtor's post-petition tort was entitled to administrative priority status. See Women First, 2005 WL 2737436, at *5-6.  Here, Sun claimed negligent misrepresentation. The Court acknowledged that Sun had relied on the Women First’s representations and the Court's prior order, and that "fundamental fairness" required that Sun be compensated for expenses it incurred as a result between the date of the sale order and the date of Mutual's motion. Id. at *6. Nonetheless, the Court reviewed the asserted expenses for reasonableness and awarded less than Sun had requested.   

As for expenses incurred after October 4, 2004, the Court determined that Sun could assert an administrative claim under 11 U.S.C. § 503(b)(1)(a) to the extent such expenses benefited the estate. Id. at *5.  The Court reviewed these expenses more closely and disallowed a substantial portion.  Ultimately, and over the objections of both Mutual and the U.S. Trustee, Sun received $49,034.88 in addition to the breakup fees and other expenses the Court had allowed as part of the original bidding procedures order. 
QUERY: Although it appears that Women First did get what it ultimately wanted in this case- a higher valuation of assets- it did so at the cost not only of breakup fees and extra administrative fees, but also a charge of misrepresentation of fact. Was the Court merely delivering to Sun a conciliation prize, or must a Debtor seeking to sale its assets do so even more carefully for fear of negligent misrepresentation?  In light of the growing importance of disclosure and notice guidelines in §363 sales, another hurdle to high-speed, stream-lined §363 asset sales would come as little surprise to many.
 
VIII.
PRACTICE AND PROCEDURE FOR SECTION 363 SALES

The purchase of assets under Section 363 involves both in and out of court activity.  Indeed, the hearings to approve sale procedures and/or the actual hearing to approve the sale itself are only the tip of the iceberg.  The real fun takes place in offices, conference rooms, lobbies, bars, and courtroom halls across the country.  
A.
Out of Court Activity
There are often disputes among the various constituencies regarding what assets to market and how best to market those assets.  Skillful negotiation is often necessary to convince recalcitrant constituents that a sale should be attempted.  Parties should also be careful to understand how the potential sale will impact the debtor's ongoing business, if it is a sale of less than all of the assets.  
1.
Identification of Assets to be Sold:


The first and obvious issue to address in connection with a §363 sale is for the debtor, or the debtor in consultation with other constituents such as secured creditors and the creditor's committee, to identify assets to be sold.  In some instances, this might be obvious: unused and excess equipment, unused buildings and/or real property, under-performing divisions or product lines, operations in a geographic or business section which the debtor wishes to exit or, all assets when the debtor is clearly failing.  Multiple issues arise in connection with the identification of assets to be sold such as: 


(i)
Are the assets readily sellable?

(ii) 
Are there new constrictions or fast approaching deadlines under the recent amendments? 

(iii)
What actions or activity is necessary to properly prepare the assets for sale?


(iv)
What are the costs, particularly holding costs, with respect to such assets?


(v)
What length of time do the assets need to be exposed to the market?


(vi)
Is there a market?


(vii)
Have offers previously been made for the assets?
(viii)
Are the assets readily transferable or are there significant practical or legal hurdles to overcome? Can leases be sold over the objection of landlords? Can intellectual property be transferred? Can intangible property be converted into a sellable asset? 
(ix)
Do the assets have significant value compared with holding costs and costs of sale?

(x)
What effect will a sale have on the continuing operations of the debtor?  Will the assets have to be replaced?
(xi)
If there are a number of assets to be sold, what is the best mechanism to maximize value for all assets?  In this regard, can certain assets be “sold” multiple times (i.e. software and other intellectual property)?
2.
Marketing Activities:

Once the asset has been identified, attention must then be paid to identifying the relevant market(s).  It is at this stage that brokers, investment bankers, and various other advisors bring their expertise to bear in locating potential purchasers.
  
3.
Due Diligence:


Once potential purchasers are identified and contacted, they will usually require some type of due diligence.  Depending upon the assets being sold, this can be as simple as an inspection of the assets, and providing appraisals or other documentation, or as complex as a full blown, in-depth analysis of the entire company's operations.  Practical steps include establishment of a “due diligence” package or room, determining who has access, and addressing confidentiality concerns.  The adequacy of the diligence information often arises is where a potential bidder argues they were “frozen” out of the sale process because they where denied sufficient access to information to bid.
4.
Negotiations with Potential Purchasers:


Either after or during the due diligence period, the debtor, secured creditors and/or the committee often are negotiating the terms of the proposed offer with potential purchasers.  The aim is to negotiate a letter of intent or other written offer and possibly select a “stalking horse.”  In some circumstances, the asset purchase agreement can be negotiated at this stage, either with a proposed purchaser or to use as a form for bidding by potential purchasers.  It is at this stage, and hopefully before submitting the purchase proposal to the court, that approval and support of necessary constituencies in the case is obtained.  Obviously, a consensual transaction is preferred.   
5.
Preparation of the § 363 Motion:

Once the purchase proposal is finalized, and sometimes simultaneously with such finalization, the parties (usually the debtor and, if one has been identified, a potential purchaser, with input from secured creditors, the creditors' committee and other interested constituents) prepare the § 363 motion.  Issues at this stage include timing of filing of the motion, extent of notice, and the length of the notice period.  Also, serious disputes may arise over whether an auction or other bid process is necessary, how long such process should take, the extent and type of bid protections to be granted, and the like.  
B.
Court Activity
1.
Bid Procedures Hearing:


Once the interested parties have finalized the “rules of engagement” such as the letter of intent, offer, or asset purchase agreement and have determined the process for the sale of the assets, the §363 sale motion is filed.  One aspect of the §363 process is to seek to have the court approve and/or establish bidding procedures and, potentially, bid protection procedures.  Usually, but not always, bidding procedures motions are heard on an expedited basis and while they theoretically deal with process rather than substance, bid procedures often bring to light disputes among various parties as the purchaser (usually the “stalking horse”) seek some protection and/or advantages in the process.  Such protections can include:


(i)
Break up fees;

(ii)
Topping fees;

(iii)
Expert reimbursements; and
(iv)
Limitation of debtor's solicitation of competing bids, such as requiring potential competing bidders to submit bids by specific dates and in form similar to or the same as that of the stalking horse, establishing over-bid increments, and/or requiring qualification of bidders.
The Court's order regarding the bid procedures motion should also establish the auction procedures including sale procedures, which generally specify how the auction will be handled if qualified bids are received.  The Court’s order should also address the following:

(i)
The date, time and place of any auction and the type (in court, out-of-court, sealed bid and/or open cry) of auction in the event qualified competing bids are submitted prior to the final hearing in the sale;

(ii)
Requirements that bidding be in minimum incremental amounts;
(iii)
Requirements that bids exceed the highest bid by a certain percentage or dollar amount;

(iv)
Provisions allowing the stalking horse the right to match qualifying bids; and/or
(v)
Whether the Court will approve payment of break up fees, topping fees, and/or expense reimbursements at the Sale hearing or reserve such issues for another day.
The Court may also establish procedures regarding notices of the final sale hearing, the efforts the debtors and other parties must make to solicit other and further bids, the criteria the Court will use in determining which bid might be considered the highest and best bid, and similar matters.  Some courts prefer that the auction take place in the presence of the court while others require the auction take place outside of the courtroom with the highest and best bidder submitted to the court for approval at the conclusion of the auction.  Procedures sometimes provide, after bidding has proceeded to a certain point, that the bidders submit a sealed highest and last best bid.  

An interesting issue which seems to arise with increasing frequency is a strategic “bid protection” device where the “stalking horse” also provides debtor-in-possession financing.  If the debtor is in dire financial straits, and a potential purchaser is the only source of debtor-in-possession financing, this may create leverage for the potential purchaser in seeking protections and information traditionally given to lenders and denied to proposed purchasers.  The bid procedures hearing is where a court can address its concerns in this regard or at the hearing to approve financing.  The bid procedures order also usually establishes the date and format for objections to the proposed sale and schedules the final hearing on the sale of the assets.  


QUERY:    Are “bid procedures” appropriate if it is clear there will be competitive bidding?  In recent national news, the Bankruptcy Court for the Southern District of New York announced that it had accepted Refco Inc.'s (“Refco”) modified terms for an auction of the company's futures brokerage business, setting two separate bid deadlines, dependent on whether more than one bid was received. This announcement came after parent company Refco and twenty-three affiliates filed for bankruptcy protection on October 17, 2005, after reaching an understanding to sell the futures brokerage units to an investment group led by private-equity firm J.C. Flowers & Co. (“Flowers”) for $768 million.  Flowers faced competition from six other potential bidders who made their interest known. The stalking horse, Flowers, withdrew its offer after rivals and the Court balked at a breakup fee and other protections Refco and Flowers had sought for the deal. Under the modified bid procedures announced by the Court, no bidder would be allowed a breakup fee.  

2.
The Hearing to Approve Sale of Assets:

At the sale approval hearing, the Court will determine if the proposed sale meets the §363 standard (likely, the sound business judgment test described above) and also rule on specific objections to the proposed sale.  Note that “business judgment” has a variety of meanings in various courts and “best interest” also plays a role.

The multi-step process described above may not take place in all circumstances.  In some § 363 sales, no bidding procedures hearing occurs and there is simply an auction immediately before, or as part of the final sale hearing.  In these instances, there is little procedural protection for the potential purchasers.  
C.
Issues  In Bankruptcy Sales
1.
General issues need to be addressed in a §363 Sale:

(A).
Purchase Agreement:  Purchaser, Debtor and Interested Parties complete negotiation of the definitive purchase agreement.  A purchase agreement in the §363 context differs markedly from non-bankruptcy purchase agreement.
(i) Because Debtor is typically insolvent, little protection by way of representations, warranties and indemnification exists.  Usually sale is “as is,” “where as.”
(ii) Hold-backs and escrows typically are more difficult to negotiate (creditors demand a known net purchase price).

(iii) Purchasers may be bound while Debtor is not, pending Bankruptcy Court approval.
(iv) The agreement should include strict deadlines for the filing of motions to approve the bid procedures and for approval of the sale.  Deadlines for the entry of orders approving bid procedures or the sale are also common.  

(v) Forum selection issues generally do not arise as the Bankruptcy Court will continue to exercise jurisdiction over the transaction.  Unique forum selection issues should be subject to court approval.
(vi) Provisions concerning expense reimbursement or break-up fees must be drafted to address priority issues, e.g., will payment of the purchaser's expense reimbursement or break-up fee prime the senior lenders or other administrative claims.

(vii) Effectiveness of the purchase agreement should be conditioned on the entry of an order approving the sale in form and substance satisfactory to the purchaser.  

(viii) The purchase agreement should address the assumption and assignment of contracts and leases and also address how all defaults will be cured and who will bear the “cure costs.”  

2.
Non-Bankruptcy Issues:

(A)
Regulatory Approvals:  Purchaser will need to obtain any necessary regulatory approval.  How and when will this be accomplished must be addressed.  Purchaser will need to obtain any necessary Hart-Scott-Rodino antitrust clearance if the purchase price might exceed $50 million.  In such cases, the Bankruptcy Code shortens the normal 30 day initial review period to 10 days.  Warn Act issues may also need to be addressed.

(B)
Consumer Data:  As more thoroughly discussed below, if the debtor has disclosed a policy prohibiting the transfer of personally identifiable information, the sale cannot be approved without meeting certain requirements.  In fact, the newly added §363(b)(1) provides that "if the debtor in connection with offering a product or a service discloses to an individual a policy prohibiting the transfer of personally identifiable information about individuals to persons that are not affiliated with the debtor and if such policy is in effect on the date of the commencement of the case, then the trustee ma not sell or lease personally identifiable information to any person unless the sale or lease is consistent with such policy or a consumer privacy ombudsman is appointed and there is a no showing (one assumes by the consumer privacy ombudsman) that the sale or lease would violate applicable non-bankruptcy law.  
D.
Competing Bidders Generally Have No Standing

Competing bidders generally do not have standing before the Bankruptcy Court to object to the procedures for a §363 sale.  The rationale is that competing bidders are strangers to the proceedings and that only real parties in interest, the creditors and the Debtor, have standing to establish or dispute the procedures.  Generally, a competing bidder should not bid if it is unsatisfied with the procedures.  The Court ordinarily will not focus on fairness to a competing bidder, but on establishing what procedures will produce the best return to the Debtor.  It is unlikely a Bankruptcy Court would overturn procedures supported by the Debtor and major creditors even where competitive bidders feel aggrieved, if the return to the Estate seems appropriate.  A “party in interest” has the right to be heard on any issue in the bankruptcy case and a bidder may be able to obtain standing to object to unfair auction procedures by buying a claim against the Debtor.   
E.
Transfer Taxes Avoided

Normal state transfer and income taxes may apply to a §363 sale.  However, the Debtor may argue that the sale should be exempt from transfer taxes under §1146(c) of the Bankruptcy Code as being in furtherance of effectuating a plan.  See, e.g., In re Beulah Church of God in Christ Jesus, Inc., 316 B.R. 41, 42 (Bankr. S.D.N.Y. 2004)(holding that bulk sale of twenty-three properties was necessary to anticipated confirmation of chapter 11 plan, and thus, that taxes should be exempt under §1146(c)).
F. 
Purchaser May Determine Which of the Debtor’s Contracts, or 
Leases it Wants to Assume 
Section 365 of the Bankruptcy Code allows a purchaser to assume most leases and contracts.  To assume and assign contracts and leases, however, defaults must be cured (often out of the purchase price) and the purchaser must be prepared to provide “adequate assurance of future performance.”  Generally, a purchaser can meet this test if it is in the same or better financial condition as the Debtor was at the time the Debtor executed the contract or lease.  Obviously, best practice is to negotiate these issues with the other party to the agreement before closing.  Under the recent amendments to the Bankruptcy Code, negotiations can be particularly critical when dealing with the assumption or rejection of real property leases and contracts.

G.
Finality

A bankruptcy judge must not be shackled with unnecessarily rigid rules when exercising the undoubtedly broad administrative power granted him under the Code.  Finality and regularity of proceedings are significant factors whenever the courts are involved in a sale of property, for devotion to those principles encourages fervent bidding and ensures that interested parties will sincerely extend their best and highest offers at the auction itself.  This, in turn, redounds tot e benefit of bankruptcy estates in general by increasing a trustee's ability to command top dollar for items sold.

But these are not the only elements at play during bankruptcy sales.  As a counterweight, the court must also remain mindful of the ubiquitous desire of the unsecured creditors, and a primary objective of the Code, to enhance the value of the estate at hand.  The existence of these competing considerations in judicial sales has not gone unheeded . . .[as] the policy of inspiring confidence in sales under the supervision of the court must be weighed against the purpose to be achieved by these judicial sales, which is to benefit the creditors and the debtor.

In re Edwards, 228 B.R. 552, 561 (Bankr. E.D. Pa. 1988) (citations omitted).


It is very difficult for any objecting party to overturn on appeal, an order approving a Section 363 sale.  Under Bankruptcy Rule 6004, the beneficiary of a sale order generally cannot act upon that order for ten days, but the Rule also grants (and the courts often exercises), discretion to shorten this period of time.  Practice Tip -  read In re Decora Industries, Inc., 2002 WL 32332749, at *4 (D. Del. May 20, 2002) (citing In re Delaware and Hudson Railway Company, 124 B.R. 169, 176 (D. Del. 1991)).  Thus, it is often the case that a purchaser may close a transaction immediately upon the entry of an order approving the §363 sale.  Despite the fact that closing may occur immediately, Section 363(m) of the Bankruptcy Code provides that a good faith purchaser cannot have a transaction unwound on appeal even if the appellant obtains a reversal of the order approving the §363 sale.  Therefore, a purchaser should always obtain a affirmative finding from the Bankruptcy Court that it is a good faith purchaser.  In In re Abbotts Diaries of Pennsylvania, 788 F.2d 143, 147 (3d Cir. 1986) was remanded with the court holding that a finding that there "is not evidence of a lack of good faith" is NOT sufficient to trigger the protection of §363(m).  There is no statutory definition of "good faith purchaser."  One court has adopted the traditional equitable definition of one "who purchases the assets for value, in good faith and without notice of adverse claims."  In re XACT Telesolutions, Inc., 2006 WL 66665 (D. Md. 2006) (internal citations omitted).  The majority of courts have held that a sale of assets to a fiduciary or insider is not bad faith per se.  Id.  If the purchaser is an insider, courts look at factors such as whether the sale involved full disclosure to the court and to the arties involved in the proceeding, whether the debtor sought other buyers, whether the insider-buyer paid an adequate price and the exact nature of the relationship.  Id. .  The practice of having the right to "assign" the right to purchase needs to be seriously considered in the context of a bankruptcy sale and the timing of the designation of the right to be the purchaser may be critical.  In In re R.B.B., Inc., 211 F.3d475 (9th Cir. 2000) the court held that the protection of §363(m) was not available when there was "ambiguity" as to which company was approved as the buyer. 

The concept of finality goes beyond protecting the purchaser, it also protects secured creditors to the extent the sale order requires or permits payment on account of a lien against the property being sold.  In In re Hi Tech Fleet Service, Inc., 2006 WL 563699 (Bankr. E.D. Mich. 2006) a trustee appointed after an order approving a sale became final and was fully consummated sought disgorgement of interest and fees from the secured creditor, arguing that a separate order was required in order to permit the payment of principal, interest and fees.  The trustee unsuccessfully argued that he had standing to challenge the sale order as he had not been appointed prior to entry of the sale order.  The Bankruptcy Court rejected that argument, noting that a trustee cannot raise issues which could have been raised by creditors in the Chapter 11 sale process.  Accord Boyer V. Gildea, 2005 WL 2648673 (N. D. Ind. 2005) quoting In re Met-L-Wood Corp., 861 F.2d 1012, 1016 (7th Cir. 1988).  The Bankruptcy Court in Hi Tech also rejected the argument that the trustee was not attacking the validity of the sale order but rather was only seeking was disgorgement of the amounts paid to the secured creditor and not any assets transferred to the purchaser.  "For the Trustee to raise the issue now is a collateral attack on a final judgment" and found the Trustee barred by the principals of res judicata. 
In the event (i) an appeal is filed, (ii) the appellant does not obtain a stay of the § 363 sale approval order, and (iii) the sale closes, a substantial body of case law holds that an appeal should be dismissed as moot because the appellate court cannot unwind the transaction, and it would be a waste of appellate court resources to consider an appeal on which no relief can be granted.  See, e.g., In re Crowder, 314 B.R. 445, 451 (B.A.P. 10th Cir. 2004).
Accordingly, the only practical method by which a §363 sale can be stopped after it is approved by a Bankruptcy Court is for the aggrieved party to obtain a stay of the order from an appropriate court.  A stay pending appeal will be conditioned be upon the posting of bond.  The court granting the stay has discretion in setting the bond amount.  Debtor and Purchaser will argue that the bond amount should be in an amount at least equal to the purchase price.

H. 
Who Can Bring the Motion?
Only a debtor or trustee can file a §363 motion.  If a Creditors' Committee or secured lender desires that a Debtor sell assets and the Debtor refuses, the usual alternative is to attempt to remove the Debtor from control to force the sale.  A less drastic measure would be for the Committee to seek an end to the Debtor's “exclusive” right to file a Plan and, if successful, to then attempt to confirm a creditors' Plan implementing the sale.
I.
Collusive Bidding Prohibited

Parties can enter into a joint venture or partnership to purchase assets in bankruptcy cases.  While pooling of resources for bidding purposes is often legitimate, potential purchasers must be careful to avoid running afoul of 11 U.S.C. §363(n).  Being accused of collusive bidding (i.e. “controlling the sale price by an agreement among potential bidders”) is serious as §363(n) allows for compensatory and even punitive damages if collusive bidding is found to exist.  As a combination of two or more potential bidders often makes the most logical sense for a purchase, early disclosure of joint bidding before entering the bidding process is advisable. 
J.
Credit Bidding


11 U.S.C. §363(k) essentially permits a secured creditor to "credit bid"  or offset the amount of a secured claim against the purchase price of such property, unless the "court for cause orders otherwise."  Lenders that hold liens on the assets being sold are generally not precluded from credit biding the full face value of their secured claims, without regard to the value of property that secured the claims.  In re Submicron Systems, Corp., 432 F.3d 448 (3rd Cir. 2006).  "In fact logic demands that §363(k) be interpreted in this way; interpreting it to cap credit bids at the economic value of the underlying collateral is theoretically nonsensical."  Id. at 460.   Practice Tip - purchase of a secured claim can give a non-insider bidder an advantage in that the bid can include the full amount of the secured claim, even if the   claim was purchased at a discount.  If an insider is interested in bidding on an asset of the bankruptcy estate and wants to acquire a secured claim, then the conservative approach is to give notice of the intent to acquire the claim and seek court approval. 

K.
Purchase of claims

It is not unusual for a defendant or even a potential target of claims brought by or on behalf of the Debtor to seek to acquire such claims.  Further, in today's competitive world, it is also not unusual for such potential defendants to be interested in acquiring other assets of the debtor.  The process for settling claim or causes of action is controlled by Rule 9019 of the Federal Rules of Bankruptcy Procedure.  However, it is may be easier to "buy" such claims as part of a larger purchase.  If there are competing bidders who have no interest in acquiring such claim, it may be necessary to attempt to "value" the claims in order to give the Bankruptcy Court evidence to make a comparison of the bids.  
L.
Issues Raised By Amendments to the Bankruptcy Code 

1.
Procedures for Sales of "Personally Identifiable" Consumer Data
Revised Section 363(b)(1) exemplifies the “consumer protection” undercurrent of the new reforms, by adding special procedural requirements for conducting sales of “personally identifiable” consumer information.
  Under new §363(b)(1), if the debtor has disclosed to an individual a “policy prohibiting the transfer of personally identifiable information [to unaffiliated third parties],” the sale cannot be approved unless either (1) the transfer of the data is deemed consistent with the disclosed policy or (2) the court finds, after appointment of a “consumer privacy ombudsman” under new 11 U.S.C. §332, that the sale would not “violate applicable non-bankruptcy law.”
  Entirely new §332 empowers the U.S. Trustee to appoint a consumer privacy ombudsman in advance of a §363(b) hearing involving the transfer of personally identifiable information to act, essentially, as a class representative for potentially affected consumers.

Inevitably, the §363 sale process will have a new player to contend with when consumer data is on the table.  Although these revisions will affect only a fraction of §363 sales, they will, nevertheless, have a measurable impact in cases with any connection to consumer retailing.

2.
Liquidity Issues and §363 Sales: 

Liquidity issues, particularly in the immediate post-petition period, are critical in all chapter 11 cases, including those in which one or more Section 363 sales will be the focus. Whether a “stalking horse” bidder is signed up pre-petition, or the sale process is conducted primarily during the post-petition period, ensuring adequate liquidity for operation--from   filing through transaction consummation--is crucial to the success of a §363 sale.
  Changes contained in the amendments in two areas will have a significant effect on liquidity issues: (1) reclamation and expanded administrative priority for pre-petition claims of goods suppliers,
 and (2) the provision of adequate assurance of post-petition payments to utilities.
  The increased leverage of these now favored classes of creditors will further compound the debtor's liquidity and funding needs during the critical early days of a case, when business stabilization pending a §363 sale is of major importance.
3.
Key Employee Retention Programs (KERPs):

Post-petition management incentives contained in KERPs have become an important part of the landscape in almost all chapter 11 cases.  In cases where a Section 363 sale of the business is the principal objective, KERPs provide the means for the debtor to retain key personnel whose involvement and support is critical to the stability of continuing operations (and thus the value of the enterprise), as well as to the success of the sale process itself.
  In addition, the continuing employment of certain key employees both pre- and post- §363 sale may be important deal points for prospective buyers.  Where the company is to be sold in a §363 sale, the employment possibilities of key employees are frequently unknown prior to the outcome of the sales process itself, and identification of the successful buyer.  Key employees recognize that many strategic acquirers are motivated in significant part by opportunities to profit from operational synergies that could result in the termination of many employees.  In the context of a §363 sale, all this results in significant insecurity for many employees, leading to employee flight.

In the past, many creditors have been harshly critical of KERP programs that provided incentives for the retention of key members of existing management.
  Such adverse creditor sentiment to KERPS clearly influenced Congress as it enacted the amendments.
  Such sentiment was the likely impetus that resulted in the codification of definitive limitations on KERP benefits for insiders (principally officers and directors), while under the prior law, such benefits simply needed only to meet a business judgment standard.
  Whereas formerly, KERP motions could be rooted successfully in the courts' rather loose, catch-all interpretations, the facially onerous revisions are bound to make the old KERP approval process seems like a free-for-all.
  Although it is difficult to predict the full extent of the impact of these attempts to “remedy” the debtor's past ability to provide incentives aimed at the retention of key employees, what is certain is that much time, expense and uncertainty has been added to the process.

4.
Assumption and Assignment of Real Estate Leases:

As mentioned previously, section 365 of the Bankruptcy Code allows purchaser to assume most leases and contracts.  Real estate leases are often significant assets in going-concern sales under §363.  Under the old law, bankruptcy courts were been able to grant, for “cause,” almost unlimited 60-day extensions of the initial 60-day post-petition period in which a debtor was to assume or reject a real estate lease, or otherwise seek an extension of time to make that decision.
  In most cases, bankruptcy courts have given debtors extensions through confirmation of a reorganization plan to make the decision regarding assumption or rejection, provided they remain current on post-petition rent.
  Thus the assumption or rejection decision has been able to be made concurrently with, and become part of, the overall restructuring strategy. 
The latest amendments provide that bankruptcy courts in the future may only grant the debtor extensions for through the 210th day of the bankruptcy case.
  Thereafter, further extensions may only be given with the consent of the affected landlord.
  As a result, seven months after filing, landlords will be in a position to control many bankruptcy cases in which assumption or rejection decisions had previously been pushed back to plan confirmation.  The result: potentially significant adverse consequences of poor decisions made necessary by the compressed assumption/rejection time-frames dictated by the amendments.

� Deborah D. Williamson & Ronald Hornberger, Benchnotes, Am. Bankr. Inst. J., Feb. 2005 (referring to In re Castre Inc., 312 B.R. 426 (Bankr. D. Colo. 2004).


� The amendments referred to throughout are those contained in the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA) that was signed into law April 20, 2005.


� Since this is the health conscious twenty-first century, we did not follow with the proverbial “smoke 'em if you got 'em.”


� See also In re Abbotts Diaries of Pennsylvania, 788 F.2d 143, 147 (3d Cir. 1986) (noting that the phrase “good faith” encompasses one who purchases in good faith and for value).


� See, e.g., In re Ancor Exploration Co., 30 B.R. 802, 806-808 (D. Okla. 1983)(noting the varying standards among the Circuits in considering approval of §363 sales, and announcing a more cautious three-part test).





� It should be noted that Continental cites affirmatively the Lionel sound business judgment test.  See In re Continental, 780 F.2d at 1226.


� See also In re White Motor Credit Corp., 14 B.R. 584, 589-590 (Bankr. N. D. Ohio 1981).  


� See also In re Castre Inc., 312 B.R. 426, 428-429 (Bankr. D. Colo. 2004).


� See also Rose v. Carlson (In re Rose), 113 B.R. 534, 538 (Bankr. W.D. Mo. 1990) (real property sold free and clear of interests under Section 363(f)(1) where Missouri law permitted sale of burdensome and unprofitable property in which one or more persons hold a life estate).


� See, e.g., In re Fandrich, 63 B.R. 250, 251 (Bankr. N.D. 1986) (homestead that was exempt from creditor claims under state law and might be transferred under Section 363(f)(1) could not be sold where homestead exemption did not belong to husband but rather to wife); In re 523 E. Fifth St. Hous. Preservation Dev. Fund Corp., 79 B.R. 568, 571 (Bankr. S.D.N.Y. 1987) (attempt to invoke Section 363(f)(1) to sell urban housing free of restricted use covenant failed because state law did not in fact permit a sale free of such covenant).


� In re Murphy, 34 B.R. 78, 80 (Bankr. D. Md. 1983) (sale prohibited where lien holder does not consent and where the sale would be illegal under Maryland law as a sale of a lot in an unrecorded subdivision).


� In re AG Van Metre, Jr., Inc., 155 B.R. 118, 119 (Bankr. E.D. Va. 1993) (lien holder agreed to reduce claim below total purchase price so trustee could sell property under Section 363(f)(3)), aff’d, 16 F.3d 414 (4th Cir. 1994).


� See also In re Elliott, 94 B.R. 343, 345 (D. Pa. 1988) which, on appeal, specifically held that implied consent is sufficient where creditor actually received the notice and failed to object is estopped from denying consent after sale is consummated; In re Gabel, 61 B.R. 661, 667 (Bankr. W.D. La. 1995); In re Shary, 152 B.R. 724, 725 (Bankr. N.D. Ohio 1993) (where state had notice of sale and did not object, it could not subsequently protest transfer of liquor license); In re Channel One Communications, Inc., 117 B.R. 493, 496 (Bankr. E.D. Mo. 1990) (lack of secured creditor objection a factor in approving sale); In re Medina's Men's Shop Inc., 7 B.R. 102, 103 (Bankr. S.D. Fla. 1980).


� See In re WRMJ Fruit Farm, Inc., 107 B.R. 18, 19 (Bankr. W.D.N.Y. 1989) (failure to file proof of claim or object to plan that called for retention of lien could not be construed as consent to sale free of lien). 


� There is a tortured rendering of the facts in In re Center Teleprods, Inc., 112 B.R. 567, 579 (Bankr. S.D.N.Y. 1990) but the decision that suit alleging consent was obtained by negligent misrepresentation of price states claim on which relief could be granted and claims against trustee and auctioneer would not be dismissed is important.


� See S. Rep. No. 989, 95th Cong., 2d Sess. (1978), reprinted in 1978 USCCAN 5787, 5842 (“The trustee can sell free and clear … if the interest is a lien and the sale price of the property is greater than the amount secured by the lien.”)


� See In re Terrace Gardens Park Partnership, 96 B.R. 707, 713 (Bankr. W.D. Tex. 1989); In re Bygaph, Inc., 56 B.R. 596, 606 (Bankr. S.D.N.Y. 1986); In re Onieda Lake Dev., Inc., 114 B.R. 352, 357 (Bankr. N.D.N.Y. 1990); In re Becker Indus. Corp., 63 B.R. 474, 476 (Bankr. S.D.N.Y. 1986); In re A.G. VanMetre, Jr., 115 B.R. 118 (Bankr. E.D. Va. 1993).


� See In re Terrace Gardens, 96 B.R. at 713 (noting that a secured creditor is only entitled to adequate protection of its interest in, and hence the value of the collateral).  In re 18th Ave. Dev. Corp., 14 B.R. 862, 863 (Bankr. S.D. Fla. 1981) (justifying the sale as realizing highest value for asset).


� See, e.g., In re Stroud Wholesale, Inc., 47 B.R. 999, 1001-1002 (D. N.C. 1985), aff'd, 983 F.2d 1057 (4th Cir. 1986); In re Red Farms, Inc., 36 B.R. 856, 858 (Bankr. W.D. Mo. 1984);  In re Bobroff, 40 B.R. 526, 528 (Bankr. E.D. Pa. 1984).


� See also In re Riverside Inv. Partnership, 674 F.2d 634, 640 (7th Cir. 1982) (“As a general rule, the bankruptcy court should not order property sold 'free and clear' of liens unless the court is satisfied that the sale proceeds will fully compensate secured lien holders and produce some equity for the benefit of the estate.”); Matter of Belton Inns, Inc., 71 B.R. 811, 814-815 (Bankr. S.D. Iowa 1987). 


� See In re Tabone, Inc., 175 B.R. 855, 858 (Bankr. D. N.J. 1994) (section 363(f)(3) sale allowed where price exceeded total amount of claims against the collateral, including certain tax penalties).


� See In re Rouse, 54 B.R. at 31, 33 n.1 (valuation hearing may be needed in connection with a § 363(f)(3) sale); Accord Larson v. Alliance Bank (In re Larson), 99 B.R. 1, 3 n.5 (Bankr. D. Alaska 1989).


� See In re Stroud Wholesale, Inc., 47 B.R. 999, 1002 (D. N.C. 1985) (sale could not proceed free of ad valorem tax liens merely because dispute existed as to amount of liens and distribution of proceeds), aff'd, 983 F.2d 1057 (4th  Cir. 1986).


� See In re Julien Co., 117 B.R. 910, 919 (Bankr. W.D. Tenn. 1990); In re Oneida Lake Dev., Inc., 114 B.R. 352, 358 (Bankr. N.D.N.Y. 1990); see also In re Millerburg, 61 B.R. 125, 128 (Bankr. E.D.N.C. 1986) (potential preference action to avoid lien placed “lien in dispute” for purposes of sale free and clear). 


� See In re Octagon Roofing, 123 B.R. 583, 590 (Bankr. N.D. Ill. 1991) (evidence that debtor received no new funds for mortgage raised bona fide question that mortgage could be avoided as fraudulent conveyance or preference).


� Two reported examples are:  In re Millerburg, 61 B.R. 125 (Bankr. E.D.N.C. 1986); and In re Oneida Lake Dev., Inc., 114 B.R. 352 (Bankr. N.D.N.Y. 1990) (both involved potential avoidance of liens as preferential transfers).


� In re Gerdes, 33 B.R. 860, 871 (Bankr. S.D. Ohio 1983) (sale of airport held as tenancy in common in exchange for a promissory note would not be approved because, among other things, the note was not a money satisfaction).


� Taxes are an interesting issue where collateral “revolves” pending sale in connection with application of Section 552, where a lien can “shrink.”


� The statute was impliedly read this way in In re Julien Co., 117 B.R 910, 919 (Bankr. W.D. Tenn. 1990), but the court appears not to have considered the full implication of such a construction.  See also In re WBQ Partnership, 189 B.R. 97, 107 (Bankr. E.D. Va. 1995) (noting split in case law whether hypothetical payment is required).


� See In re Stroud Wholesale, 47 B.R. 999, 1002 (D. N.C. 1985).  The Stroud court held that subsection (f)(5) should normally be limited to instances where the bankruptcy sale would actually promise a full satisfaction.  


� See, e.g., In re Terrance Chalet Apartments, Ltd., 159 B.R. 821, 829 (N.D. Ill. 1993); In re Healthco Int'l, Inc., 174 B.R. 174, 176 (Bankr. D. Mass. 1994); In re Perroncello, 170 B.R. 189, 191-192 (Bankr. D. Mass. 1994); Hunt Energy Co. v. United States (In re Hunt Energy Co.), 48 B.R. 472, 485 (Bankr. N.D. Ohio 1985); cf. In re Red Farms, Inc., 36 B.R. 858, 859 (Bankr. W.D. Mo. 1984) (sale could be approved under subsection (f)(5) if creditor receives substitute collateral that would be the “indubitable equivalent” under Code § 1129(b)(2)(A)). 


� See In re Stroud Wholesale, 47 B.R. at 1003; In re Weyland, 63 B.R. 854, 860-861 (Bankr. E.D. Wis. 1986).


� In re Beker Indus. Corp., 63 B.R. 474, 478 (Bankr. S.D.N.Y. 1986)(restricting subsection (f)(5) “to those few interests in property that can, by operation of law, be reduced to dollars”); cf. In re Wing, 63 B.R. 83, 85 (Bankr. M.D. Fla. 1986) (declining to authorize sale under subsection (f)(5) because of lack of “compelling equities”).


� See In re Stroud Wholesale, 47 B.R. at 1002-1003.


� See, e.g., In re BDK Health Mgmt., 1998 Bankr. LEXIS 2031, at *14-15 (Bankr. D. Fla. 1998) (company could be sold free of Department of Health and Human Services (HHS) claim where HHS was seeking overpayment as money satisfaction of its claims); In re Creative Restaurant Management, Inc., 141 B.R. 173, 178-179 (Bankr. W.D. Mo. 1992) (property could be sold free of NLRB claim where NLRB was seeking back pay as money satisfaction of its claims), vacated upon settlement and request of parties, 150 B.R. 232 (Bankr. W.D. Mo. 1992). 


� See also In re Medical Software Solutions, 286 B.R. 431, 446-447 (Bankr. D. Utah 2002) (approving the sale of assets free and clear of successor liability claims). 


� See Kuney, Misinterpreting Bankruptcy Code §363(f) and Undermining the Chapter 11 Process, 6 Am. Bankr. L. J. 235 (Spring 2002).


� See, e.g., In re All American of Ashburn, 56 B.R. 186, 189-190 (Bankr. N.D. Ga. 1986), aff’d, 805 F.2d 1515 (11th Cir. 1986); see also In re Mooney Aircraft, Inc., 730 F.2d 367, 375 (5th Cir. 1984).


� See Jack L. Smith & Erin L. Connor, Sales Free and Clear: Will the Expansion Continue?, 3 Bankruptcy Strategist 21, January 2001. 


� More commonly known as “Key Employee Retention Plans” or “KERPs.”


� See id. at 12- 80. 


� See infra at Part VIII. J.


� Peter S. Fishman, Not so Fast, Asset Sales Under the New §363, Am. Bankr. Inst. J., Sept. 2005, at 12, (hereafter “Fishman, Not so Fast”). 


� See id.


� See infra at Part VIII.B. No.1. 


� The decision in In re Ancor Exploration Co., 30 B.R. 802, 806-808 (D. Okla. 1983) illustrates this issue.  The "upset price" was calculated giving full credit for forgiveness of unsecured debt owed to the bidder.  This �"unrealistic" price was held by the District Judge to, as a practical matter, deter the trustee from making inquiries of other bidders.   


� See infra at Part VIII. J. No. 4.


� New Code §101(41A) defines “personally identifiable information” to include a broad range of consumer personal data, including names, addresses. Social Security Numbers and credit card account numbers; For more on this topic, see Stuart A. Laven, Jr. First Day Motions Under the New Code, Careful Planning Required, Am. Bankr. Inst. J., Jul.-Aug. 2005, at 12, 73.   


� 11 U.S.C. §363(b)(1).


� See Fishman, Not so Fast, Am. Bankr. Inst. J., Sept. 2005, at 12, 80-81.


� See BAPCPA §1227, amending 11 U.S.C. §§546(c) and 503(b) (2004). 


� See BAPCPA §417, amending 11 U.S.C. §366 (2004). 


� See Fishman, Not so Fast, Am. Bankr. Inst. J., Sept. 2005, at 12, 82.


� See, e.g., Lynn M. LoPucki, Professor of Law, UCLA School of Law, Oversight Hearing on the Administration of Large Business Bankruptcy Reorganizations: Has Competition for Big Cases Corrupted the Bankruptcy System?, Statement Before the Comm. on the Judiciary, H.R. (July 21, 2004).


� See Fishman, Not so Fast, Am. Bankr. Inst. J., Sept. 2005, at 12, 82.


� See BAPCPA §331, amending 11 U.S.C. §503 (2004); Such changes include: (1) requirements that services to be provided by an insider seeking retention benefits under a KERP be essential to the survival of the business; (2) that the key employee have a similar “bona fide” offer from a comparable business; and (3) a limitation on the amount of insider severance benefits to 10 times the mean severance payments given to non-management employees during the calendar year in which severance payment is to be made.


� See Laven, First Day Motions Under the New Code, Careful Planning Required, Am. Bankr. Inst. J., at 12, 72.   


� See Fishman, Not so Fast, Am. Bankr. Inst. J., Sept. 2005, at 12, 82.


� See generally 11 U.S.C. 365(d) (2004). 


� See, e.g., In re Channel Home Centers, Inc., 989 F.2d 682, 687 (3rd Cir. 1993) (holding that if Congress had wanted to eliminate possible delay it could have simply prohibited extensions). 


� See BAPCPA §404, amending 11 U.S.C. §365(d)(4) (2004).


� See id.


� See Fishman, Not so Fast, Am. Bankr. Inst. J., Sept. 2005, at 12, 80.
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