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A. Hart Scott Rodino Antitrust Improvements Act of 1976.

1. Created a mandatory pre-merger notification procedure for companies in certain mergers.

2. Adopted as § 7A of the Clayton Act, 15 USC § 18A.

3. Requires merging parties to notify the Federal Trade Commission and the Justice Department before completing certain transactions.

4. Notification forms require production of detailed information and certain documents.  Must be filed by both acquiring and acquired parties.
5. Failure to comply can result in rescission of completed transactions and can be punished by a civil penalty of up to $11,000 per day, which may also be assessed against officers, directors and partners of entities in violation.
6. The initial waiting period is 30 days after the merging parties have made the requisite pre-merger notification filings (15 days for cash tender offers). 

7. Agencies may request additional information (misnomer “second request”) which extends the waiting period until compliance plus 20 days (10 days for cash tender offers).

B. Threshold Requirements.

1. Pursuant to amendments passed in 2000, the Federal Trade Commission announced on January 13, 2006, the revised filing thresholds for HSR pre-merger notifications.  These revised thresholds became effective February 17, 2006, indexed to annual increase in the gross national product of the United States.

2. Thresholds.
a. The size of transaction test, which frequently determines whether filing an HSR notification is necessary, was increased to $56.7 million.

b. The alternative size of transaction test, which captures all transactions regardless of the size of persons, was adjusted to $226.8 million and above.
c. The size of persons test (applicable to transactions valued between $56.7 million and $226.8) was increased to $11.3 million and $113.4 million.  
3. Exemption for foreign commerce.

a. The rules exempt an acquisition of foreign assets or voting securities of a foreign issuer if both the acquiring and acquired persons are foreign; the aggregate sales of the acquiring and acquired persons into the United States were less than $124.7 million; the aggregate assets of the acquiring and acquired persons in the United States were less than $124.7 million; and the size of the transaction is valued at less than $226.8 million.

b. The rules exempt the acquisition of assets located outside the United States to which no more than $56.7 million of sales in or into the United States are attributable.  
c. Also exempted are acquisitions of voting securities of a foreign issuer that does not have assets located in the United States valued at more than $56.7 million and did not make sales in or into the United States of more than $56.7 million in its most recent fiscal year.

d. Acquisitions by foreign persons of United States issuers or assets are not exempt and are treated the same as acquisitions by United States persons.
4. Other Exemptions. 

a. Acquisitions in ordinary course of business, e.g. inventory or capital goods.
b. Acquisition of 10% or less of the voting securities of an issuer will be exempt if the purchase is made solely as a passive investment.

c. Certain investment rental property.

d. Non-voting securities.

e. Formation of certain joint ventures.
C. Filing Fees.

1. Filing fees are said to generate enough revenue to fund the antitrust enforcement activities of both the FTC and the DOJ.  

2. Fees are based on a sliding scale, also subject to the adjusted GNP index. 

a. For transactions less than $113.4 million, the filing fee is $45,000.

b. For transactions of $113.4 million but less than $567 million, the filing fee is $125,000.

c. For transactions of $567 million or more, the filing fee is $280,000.
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